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ISOC Silencing the Press
To Create a Cone of Silence

This specia issue of the Amateur Computerist
was planned to be available in time for this year's
Internet Society's (ISOC) annual meeting INET’ 99
whichwasbeing held in San Jose, Californiain June
1999. Aswe have done 2 yearsin the past, editors of
the Amateur Computerist applied for presspassesto
attend to be able to report on the meeting for those
online and for readers of the Amateur Computerist.
Just as last year we had a special issue of our news-
letter to make available, so this year we planned to
have a specia issue including the article "Cone of
Silence" by John Horvath, which had been published
recently in TELEPOLIS,

In applying for a press pass, we were told we
had to send a print copy of our newsletter to those at
the Internet Soci ety who decide on press credentials.
In the past years, 1996 and 1998, when we attended
INET meetings and covered them, it was adequateto
send an online issue for press credentials to be
issued. This year, after we sent the issue we waited
quite a while. There was no response. Finaly we
wrote and asked what was happening. It was only
then that we got an e-mail saying our Press
Credentials were Refused.
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The supposed purpose of 1SOC isto educate the
publicabout thelnternet. Thereal purpose, of several
members of the organization who seem to be able to
use the organization for their own purposes, how-
ever, is to put blinders over the eyes of the public
about what 1SOC is helping U.S. government
officids do with regard to the Internet. For example,
at the INET98 therewasaconcerted effort tomislead
the public, by way of misleading the press, about
important changes being planned for the Internet by
the U.S. government, other governments and the
Internet Society itself. These changes are to give
control and ownership over certain essential
functions of the Internet to asmall number of behind
the scenes players who are unknown and hidden. At
the pressconference hed at INET’ 98, officidsfrom
| SOC stressed to the pressthat therewasno reason to
be concerned about these changes being planned for
the Internet.

Thepublic hasbeen keep deliberately inthedark
about this plan and the players who are creating the
plan. And the press has been kept deliberately in the
dark as well. We made an effort to uncover what is
happening, so | SOC denied the Amateur Computerist
the right to attend any further functions as press.

This is very serious as the Internet is a
significant new scientific and technical development.
It is particularly important to educate the public and
the press onissuesinvolving science and technol ogy
because these are hard issues to understand. Thus
thereis a special need for those computer scientists
and technical people who have some understanding
the issues to be open and welcoming of public
interest and public concern. And just as in the
development of the Internet, it waslearned that users
had to have an ability to participate in creating their
side of the interface to the network, so in important
issues it is crucia that the views of users be
welcomed. It is not that these issues can beleft to
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experts, just asthe development of theInternet could
not be left to adictatorial process. Instead there was
a scientific process involving grassroots partic-
ipation. This is the kind of process that made it
possibleto give birth to and devel op the Internet and
this is the kind of process needed to continue its
growth and devel opment today.

Thisissue of the Amateur Computerist features
John Horvath's article "Cone of Silence". Horvath's
articlesisone of thefirst analyseswritten to alert the
public of the effort to hide the effortsto privatize the
Internet vialCANN.

Thelast issue of the Amateur Computeristvol 9
no 1, contains letters written by U.S. Congressman
Bliley to the U.S. Department of Commerce and to
Ira Magaziner, then Senior Advisor on Internet
affairstothe U.S. President. In thisissue weinclude
the responseto those letters from Ira Magaziner and
from the U.S. Department of Commerce. These
letters help to show the behind the scenes secret
activity that the U.S. government and other govern-
ments have been party to to createwhat is claimed to
be a "private" corporation to own and control
essentid functions of the Internet.

Congressman Bliley, Chairman of the
Commerce Committee in the U.S. House of
Representatives, has since issued new letters and
guestions to the U.S. Department of Commerce and
to the head of the Interim Board of Directors of
ICANN. A futureissue will contain those | etters and
excerptsfrom the answers.

This issue also contains a U.S. government
General Accounting Office (GAO) decision in a
similar situation where the Executive branch of the
U.S. government illegally tried to create a private
corporation to carry out government functions. The
decision shows why such activity has been made
illegal inthe U.S. Now, however, the U.S. govern-
ment is again trying to do so, involving other
governmentsand in so doing is setting an even more
harmful precedent and the bas's for serious harm to
come to the Internet and its users. Most recently a
U.S. Senate Committee has directed the GAO to
issue an opinion about ICANN.

Though this issue of the Amateur Computerist
could not becirculated at INET99, we hope those in
the Internet community who care about the Internet
and its futurewill help to circulate it to people both
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online and off to inform them of the problem
represented by secret government activity creating
private corporations that control essential functions
of the Internet. Moreover there is the need to stop
this secret activity and to open up the dialogue to be
abletofind an appropriateinstitutional formto make
it possible to protect the integrity of the Internet for
its millions of users around the world.

[Editor’sNote: Thefollowing analysisof ICANN is
reprinted with permission from TELEPOLIS
(http://www.heise.de/tp/)]

Cone of Silence

|CANN or Internet Democracy isFailing
by John Horvath

Wetakefor granted alot of theinventions of the late
20th century. We are naturally under the assumption
that things we use every day which are so handy and
so useful will always be the way they are, and that
the technol ogical improvements underway will only
make them better. Even the Internet, which has
become so much a part of modern life for many
people, has fallen prey to such assumptions.

Unfortunatdy, the assumption is dead wrong.
There' s a battle being waged behind the scenes that
many of us don’'t know about — even those whose
lives have now become dependent on computer
mediated communication systems like the Internet.
The process to hand over government control of the
Internet to a private body — a process which was
formulated last summer and initiated toward the end
of that sameyear — has been rife with problems that
various sides are continually struggling to deal with.

While many people who use the Internet will
have heard about this process and the organisation
involved — ICANN , to which the whole process
has become synonymous - the truth of the matter is
that for the vast mgority it is something relatively
unknown. Indeed, there’s been a “cone of slence”
over the issue, and for those involved that's just the
way they like it.

In order totry and break this cone of silence and
to better understand what isreally at stake, what will
belooked at isthe origin and evolution of the process



and the organisation it has created, ICANN. Itsfirst
moves and the corresponding negative reaction that
gave the whole process a stillborn start will be
examined, along with ways in which attempts have
been made to rescue the process. This will be
followed by a more in-depth look & those for and
againg ICANN and the process, along with some
observations asto how and why the silent complicity
that surrounds the issue exists.

In the end, it will be shown how the issueis not
just one involving the transformation of the Internet
from agovernment body to a private one, but strikes
at the very heart of democracy in the digita age. It
also affects the emergence of a new form of civic
discourse, one that transcends the limits of physical
space. In fact, it’s something which will profoundly
change our lives, and unlessmore attentionispaid to
what is actually going on behind the scenes, afuture
will be built for us that will run counter to many of
our hopes and expectations.

The origin and evolution of ICANN

For many, ICANN (theInternet Corporation for
Assigned Names and Numbers) was edtablished in
the most mysterious of ways. What is more, they see
agrand disaster being set up by an organisation with
tenuousl|egitimacy and experiencein Internet-re ated
matters. In order to understand what exactly is at
stake, we have to go to the very beginning — not
merely the birth of ICANN, but the structura
framework upon which it was conceived.

ICANN is an organisation, established in the
form of a private non-profit corporation and
supposedly managed by an international board, that
was expressly formed to take over the responsibility
for duties now performed under U.S. government
contract by thelnternet Assigned Numbers A uthority
(IANA) and other entities. Thetransition is expected
to last about a year, during which time the Initia
Board of ICANN will createapermanent governance
structure with members and member-elected direc-
tors. In addition to overseeing technical standards,
the group issupposed to devise and administer anew
plan for managing thetop-level domains:. .com, .org.,
and .net. At issue is the Doman Name System
(DNS) which governs the routing of World Wide
Web pages, electronic mail and other communica-

tions over the Internet. (The DNS is a hierarchical
architectureto keep the number of root level lookups
for the Internet at a minimum.) The ownership/
control and allocation of the IP numbers of the
Internet, the port numbers, the protocol process, and
the scaling of these sysems areall issuesthat areto
be dealt with by the new organisation.

The supposed need for a transition was form-
ulated by the U.S. government | ast year through what
has come to be known asthe International Forumon
the White Paper (IFWP). The Commerce Depart-
ment’s Green Paper/White Paper process was initi-
ated with primary purpose of turning to e-commerce
asthe policy for thelnternet. However, so to makeit
appear more broad-based, it was al so announced that
the “need” for atransition was because “broad seg-
ments” of Internet userswere deeply unsatisfied with
the process conducted by the IANA, which was
subsequently criticised as being closed and unfair.
Also, conflictsbetween Network Solutions(NSI), the
company which had been in charge of administering
the DNS, and the on-line community had given rise
to what many havetermed the “DNS wars’.

It was on the basis of this that the a new, more
responsibl e organi sation wasto beestablished. Some
observers see ICANN as the brainchild of just one
man: Jon Postel, the director of the IANA. Theirony
of the situation, it has been argued, is that some of
the most critical network functions done by Postel
actually had no authority in law. Moreover, the
IANA functions had no inditutional basis. Thus, as
the argument goes, what Postel did was on thebasis
of nothing morethan informally agreed upon cusom.
Despite this supposed lack of legitimacy, Postel
worked on articles of incorporation for the new
organisation. Although reactions to some of his
drafts were largely negative' , Postel still continued
to enjoy support of a wide spectrum of the Internet
community, especiallythe technical insiders. Shortly
before hisuntimely death, he hammered out thefinal
framework for what was to be cdled ICANN.

There is some debate, however, about this
Interpretation of events. Although Postel did much of
the work to bring about ICANN, some counter that
Postel was not the sole author and may not have had
that much to do with the authoring of the ICANN
proposal. According to one source, a lawyer named
Joe Sims claims to have written some of the Postal
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drafts. When areporter tried in Genevato ask Postel
about some of the details of the draft and its con-
sequences he was not willing to answer them. “It is
unlikely that so important a document would have
been left to Postel especialy when his experience
was not in theby-lawsor corporatefield and when so
much was at stake,” remarked Jay Hauben, an editor
of the Amateur Computerist. He goeson to mention
that the only clue given by Esther Dyson, who event-
ually became chairperson of the new organisation,
about the originsof ICANN isthat shewas contacted
by a person from IBM before she spoke with Postel
about it.

“What is ironic is that a story about ICANN
being a one person creation occurred only after that
person had died,” adds Hauben. “Moreover every-
thing Postel did, he did under contractswiththe U.S.
government subject to U.S. government oversight
and direction. Postel was mainly under contract to
ARPA." Jake Feinler, who worked at the NIC,
relates “ Jon and | were both government contractors,
so of course followed the directions of our con-
tracting officers. He was mainly under contract to
ARPA, whereas the NIC was mainly under contract
to DCA. BBN was another key contractor. For the
most part we all worked as ateam... .”?

Therefore, contrary tothose who seethe birth of
ICANN as a one man affair, Postel actually had
authority from the U.S. government to do what he
was doing with regard to carrying out the functions
of IANA. However, a question can be raised as to
whether Postel was under the impression the U.S.
government had theright to and wasdirecting himto
create ICANN.?

Whether or not Postd was the sole creator of
ICANN and had the authority to do whatever hedid,
onethingisfor certain: ICANN isbeing portrayed as
the first legally-constituted, international governing
body for the Internet. Indeed, at the outset, some
considered that ICANN would be nothing more than
a process designed to provide a formalised mech-
anism for the execution of the IANA functions. In
retrospect, this was mere wishful thinking. Many
have s nce speculated how history might have been
different if Postel had not died so unexpectedly.*

First Moves
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All during the Fal of 1998 controversy raged
over thefuture of the |ANA. Proposal swere made by
Ronda Hauben, by the Boston Working Group, the
Open Source Root Consortium and by the IANA
itself. The IANA’s proposd to create ICANN was
particularly controversial because thetwo U.S. gov-
ernment contractors—the IANA and NS — had split
over it. It began to gppear asif the U.S. Congresswas
going to investigate Postel himsdf because of this
split and the method of choosing the|CANN interim
board. Then Postel suddenly died.

No sooner had Postel been buried and eulogies
about him circul ated throughout the Internet, contro-
versy over ICANN re-erupted. The problem right
away had to do with the different views of what
ICANN represented: for some it was to privatise”
key aspects of the Internet, the DNS and control of
the root server of the Internet; for others, it was to
establish a new regime whereby social-technical
issues such as scalability were to be resolved; and
still others continued to fight against any private
entity being created.

For members of the interim board of ICANN,
they seetheir work asaclear mandatefor privatising
the Internet. The optimism with which the chair-
person of ICANN, Esther Dyson, approaches the
privatisation of the Internet is akin to the supposed
benefits of telecom liberalisation, most of which are
unfounded. According to Dyson, “in every market |
know where telecom has been privatised and
rendered competitive, prices have gone down. And
generally, service hasevenimproved!” Asfar asshe
is concerned, this goes not only for the U.S. but for
the UK, Germany, the Czech Republic, Hungary, and
Russias

Theassumptionthat “ competition” and so-called
“market forces’ bring better serviceisagrand myth
of telecom liberalisation, second to that of cheaper
prices. As Ronda Hauben, co-author of Netizens: On
the History and Impact of Usenet and the Internet
points out, it is basic research which is responsible
for advanced communi cationstechnology. IntheUS,
for instance, basic research was funded by govern-
ment setting the ratesto providefor the research that
went on at Bell Labs. Conversely, private companies
have repeatedly demonstrated a lack of vision and
even aversion to new technol ogy unlessit has some-
how aready proven itself to be a worthwhile and



profitable investment. As a result, most companies
won't support basic research unless profits are high
andimmediate. Meanwhile, old technology iskeptin
place for as long as possible at high prices.

Thisprocesscan beclearly seenintheevolution
of the Internet itself. In its early days, big busness
was approached with the idea of funding its devel-
opment but they refused, for it was not consideredto
beaworthwhile(i.e., profitable) project. Likewise,in
1977, DEC was convinced that PCs would never
become a mainstream consumer item. Apart from
stifling technological innovations, what many people
fear is the real meaning behind the privatisation of
the Internet: an offer to private sector corporations
competition in selling root levd gTLDs. To this
extent, they see ICANN embroiled in a conflict of
interest. One of the primary purposesof ICANN isto
make policy and recommendations for how to
increase the number of gTLDs. Those presently pro-
posing this structure have acommercial self-interest
in the issues, and thus a conflict of interest in being
involved in proposing or setting public policy re-
garding the future of the Internet.

“The history of the Domain Name System
(DNS) reform controversy is repeating itself,” notes
onecommentator. “ The Commerce Department must
make sure that this second occurrence is not a
tragedy.” What he and many others feel is that the
problem with the NSI is now being repeated under
ICANN. What is especially worrying is tha profits
are being made on a government contract for what
should have been asimpleadministrativefunction—
giving out domain names, like giving out license
platesfor cars. In the case of ICANN, not only isthe
profit motive lingering in the background, but so too
isthe potential to grab the central points of control of
the Internet from alegitimate and responsible entity
(i.e., apublic governmental entity withresponsibility
and obligations and means of punishing abuses) and
putting them into the hands of an entity with no
means of accountability, no means of knowing who
Is doing what, and no means of punishing criminal
activity.

Indebating thelegitimacy of ICANN, supporters
often point to the fact that the Internet community
has been attempting for years to terminate NSI’s
commercial monopoly on .com, .net and, .org regis-
trations. Consequently, through ICANN the com-

munity has been attempting to establish new sorts of
DNS oversight.

Opponents of ICANN see the situation in
another light. They see ICANN as merely a
replacement for the NSI — with the exception that it
has a much broader base of technical and economic
power. Thus, rather than the Internet community
attempting to initiate some sort of change, they see
thewhol e process as being hijacked by asmall group
of people who, at the instigation of the U.S.
government, have been trying to get themselves a
piece of the NSI pie. In other words, ICANN is not
particularly interested inidentifyingor solving any of
the problemsthat exist, such as the scalability of the
Internet.

“The real problem that the DNS wars show is
that is that the U.S. government doesn’t seem to be
supporting the needed scientific research about how
to provide for the scaling of the Internet,” explains
Hauben. “The U.S. government hasinitiated and is
directing thisprocesswith no regard for the concerns
and interests of the people on-lineor not yet on-line.”

Action, Reaction

Peoplearestill debating onwhat exactly ICANN
IS, whether it is an interest group or a regulatory
body. One thing is clear: Many feel that ICANN
should be nothing more than a body that sets policy
for the deveopment and use of domain name space,
the assignment of IP numbers, and the assignment of
port numbers to new protocols. These are consid-
erablepowersinitself, especidly whenwerecall that
the first allocations of 1Pv6 numbers are expected
thisyear.

Withthegrowing criticism surrounding | CANN,
along with numerous lawsuits related to domain
name disputes already launched against the new
organisation, not to mention complaints that reform
plans were drafted behind closed doors without
public input, the White House quickly halted its
operations and ordered the group to redign its
membership structure, hold open meetings, publish
minutes, and set up aprocessfor appealingdecisions.
Accordingly, ICANN came out with a number of
“by-laws’ designed to satisfy specific structural
concerns noted by the government. These changes
included financial accountability; afully transparent
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decision-making process, with minutes of each
ICANN Board, Supporting Organisation or com-
mittee meeting to be publicly posted within 21 days
following every meeting; the creation of a Conflicts
of Interest policy of al ICANN institutions,
including the Supporting Organisations; a globdly
representative governance structure; and respect for
anation’ s sovereign control over itsindividual Top
Level Domain.

While some see this as an effort on the part of
the U.S. government to keep the process as fair and
transparent as possible, others see thismove as mere
whitewash. They arguethat the U.S. government still
went ahead with its de facto recognition of ICANN
anyway, only asking it to clean up its act a bit.
Furthermore, the memorandum of understanding
between the U.S. government and ICANN calls for
aperiod of “design and testing” with a50-50 split of
respons bility, but in subsequent eventstheU.S. gov-
ernment did not play any obvious or helpful role.

Thus, athough ICANN has been officaly
receiving parental supervision from the National
Telecommuni cationsand | nformation Administration
(NTIA), pending a show of its ability to muster
strong enough consensus support from the Internet
Community, dissatisfaction with the organisation is
still strong. According to Jim Dixon, telecom-
munications director of EurolSPA, a European | SP
trade group based in Brussels, “there is widespread
mistrust of ICANN’s board.”

This mistrust is based on a number of factors.
Many feel that ICANN isrushing throughthe process
without any ethical considerations or social obli-
gations, squel ching discussion and dissent along the
way. Asfar asthe Computer Professionalsfor Social
Responsihility (CPSR) is concerned, the problem as
much more rudimentary: smply, the approach of
ICANN is unilateral, unaccountable, and non-con-
sensus. Theforemost complaint against ICANN isits
lack of transparency. Furthermore, thefact that many
decisons are made in secret has many worried.
Indeed, sinceitsinception latelast year, ICANN has
been widely criticised for being secretive and
unaccountable.

Inaway, thiskind of behaviour is nothing new,
and is something that preceded ICANN. Postel’s
creation of the organisation was, for the most part,
unilateral. Similarly, ICANN-nominated interim
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Board memberswere never discussed nor confirmed
by any public process whatsoever. What is more,
ICANN was incorporated in California at the
unilateral direction of the IANA.

ICANN itself, meanwhile, has defended their
policy of closed meetings by saying they are more
like a corporate than a government board, and that
corporationstypically hold board meetingsin private.
Moreover, ICANN’s interim president and chief
executive, MikeRoberts, said hisgroupisresponsive
to criticism and that important policy proposals are
submitted for public scrutiny and comment. “We are
incredibly open for a private, non-profit organ-
isation,” claims Roberts.

Dyson went further, stressing that ICANN will
be apublic entity — and not just the U.S. public. To
this extent, the board had announced a series of
“open” meetings throughout the world where mem-
bers of the Internet community and others can speak
directlyto |CANN’ sinterim board and management.
“We have an internaiona board, we will have an
international membership, and we are an inter-
national organisation,” says Dyson.

Hauben disagrees. “ICANN isnot inany way an
International [sic!] but something created by the U.S.
government to empower those obligations that the
U.S. government currently holds.” What ismore, she
arguesthat the activities of asmall set of people who
can afford to globe trot around the world to partic-
ipatein trying to grab what belongsto the public and
claim they have the right to make decisions for the
Internet community is no way representative of a
global and public entity. On this point, even the
European Commissionisin agreement. Indeed, con-
cern has aso been raised by an observer from
Namimbia about the U.S. government giving away
the authority to administer country code domains to
aprivate entity.

Closely related to the lack of transparency is
what many have cometo regard asthe abandonment
of open structures. For most, the establishment and
early operation of ICANN has been done in a way
that istotally antithetical to the time honoured open
and democratic processes of IETF working groups.
Not surprisingly, this was one of the first criticisms
of ICANN that Dyson had to face.

Conseguently, in the letter transmitting the
bylaws as formally adopted by ICANN to the



Commerce Department, Dyson acknowledged that
the bylaws “will have to be changed to reflect the
work of the Initial Board and to createthe permanent
governance structure of ICANN. We will carefully
consider any and all suggestionsfor improvement as
we move forward in this process. Nobody should
operate under the illusion that any issue has been
resolved ‘onceandfor all.” Similarly, nobody should
feel that issues that are important to them and have
not been addressed to their satisfaction cannot be
revisited. The processis just beginning.”

Despitethispronouncement, criticslike Hauben
have complained that issues important to her have
not been addressed to her satisfaction. She pointsout
that while the Harvard Berkman Institute conducts
serious discussions about how to “vote” for “mem-
bership” in the new ICANN organisation, other
issues, such as increasing the say of those online in
what is happening with regard to what the U.S.
government is mandating, are not being discussed.
“Instead, thereisacherade[sic!] of how the Internet
should be ‘governed’ by this U.S. created and run
private corporation staffed by people ‘voted for’ by
some form of ‘membership’ that has come from the
Internet.” “Thisisthe very opposite of not only the
grassroots processthat has given birth to and hel ped
to build the Internet,” adds Hauben, “but also to the
kind of grassroots democracy that is needed to
continue to make it possible for the Internet to grow
and flourish.”

Along with the abandonment of open structures,
ICANN is often seen as over-extending their author-
ity inanumber of areas. Thiswas clearly apparent at
the very beginning when Dyson had indicated that
asidefromtheissues| CANN wasmandated for there
were many others, including e-commerce and pri-
vacy, with which she would find it attrective to
become involved.

The ways in which ICANN goes about over-
extending their authority, however, is not always o
obvious. For example, while ICANN clamsto bea
membership organisation of a non-profit corporate
entity, the membership list is based at an isi.edu
domain. Thisis a site at the University of Southern
Cdlifornia, despite the fact that ICANN is not an
“edu” (i.e., educational) entity. What this clearly
demonstrates is that ICANN is moving to take over
and make private all that has been publicly held as

part of thelANA - whichincludestheisi.edudomain
aswell asother aspects. Again, thisall hasalot to do
with not only the attitudes of individual board mem-
bersbut the structure and theoretical framework upon
which ICANN was conceved. In essence, the form
being created for ICANN was fundamentally in-
appropriate for the task that it was being created for.

In addition to this, it must be remembered that
the U.S. government iskeen on maintainingacertain
amount of control. Thisnot only hasto do with tech-
nology, but has been an integral part of U.S. foreign
policy since theend of the Cold War. Thisisaview
not only shared by observers like Hauben, who is
convinced that “the U.S. government, despite its
disclaimerswill maintain both control and ultimatey
liability for whatever messitisplanning,” but also by
certaingovernmentsaswell. For the European Union
especidly, thisis an important factor, for “there are
certain issues [...] still not fully dealt with [by
ICANN], such as the improvement of safeguards
againg extra-territorid application of U.S. law and
public policies.””

As with the other complaints it has received,
ICANN has been made aware of this public
displeasureover theway it over-extendsitsauthority.
And like the way in which it responded to other
complaints, when the board had not simply turned a
deaf ear to criticism, it exhibited behaviour which
proves old habitsnot only die hard, they are innately
ingrained.

A case in point was the recent ICANN board
meeting in Singapore, which was to lay foundations
for itsown operation aswell asdomain name policy.
At this meeting general issues included membership
criteria, acall for open board meetings, and ensuring
a fair internationa balance. In the area of doman
names, the board moved forward toward creating a
subordinate group caled the Domain Name
Supporting Organisation (DNSO). Strangely, it also
made policy rulings that one would expect would
have been left open until the DNSO could meet and
handlethe mattersitsaf. In the end, what this shows
Is how very little has changed in the way ICANN
does things. One reason why ICANN feels comfort-
ablein over-extending its authority in such away is
becauseit feelsit’s not accountable to anyone. This
lack of accountability isstill prevalent among board
members even after ICANN came under NTIA
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supervision in November.

Meanwhile, what draws criticism from many
guarters is that a business-based “self governance”
model or “private self regulation model” asamodus
operandi for ICANN is essentially setting up a
system for abuse. “The fundamental problem is that
they are not engaged in two-way communication,”
observes Gordon Cook, author and publisher of The
Cook Report on Internet . As a result, a line of
responsibility that hitherto existed betweenthel ANA
and the online community is being severed.

The need to ensure such aline of responsibility
continues to exist was brought up during the
Berkman Institute meeting at the end of January. A
person from China noted that if ICANN was to
balance the distribution of scarce resources, then
checks and balances would be needed, muchlike the
present political system in the U.S. where thereis a
President (the executive branch), Congress (the
legidlative branch), and aSupreme Court (thejudicial
branch). Indeed, although the American regulatory
framework which has tried to keep corporate
behaviour in line has been effectively shattered by
the ongdlaught of a neo-liberalist political agenda,
checks and balances till do exist. For example, the
FBI checkson government official swho arerespons-
ible for administering regulatory bodies and if they
abuse their obligations they can be subject to crim-
inal prosecution. How thistranslatesinto practice, of
course, is another story. Nevertheless, with the
Internet atrail of responsibility of sortsdid exist. The
IANA was under DARPA; thus, DARPA was
responsible for what went on in the IANA 2 Hence,
there was a line of responsibility backed up by
penaltiesfor abuse. “ Thisis al the opposite of what
ishappening with the privatizing of the DNS,” notes
Hauben, “and throwing it to the corporate interests
who are the so called * market forces'.”

Whileall these arguments and observations per-
taining to the secretive, undemocratic, and even
unconstitutional behaviour of ICANN and its mem-
bers have been made repeatedly, what irks most
peopleis the smug atitude of ICANN board mem-
bers and their blatant disregard for public opinion.
For ingance, on the issue of transparency and
secrecy, board members still meet in private despite
protests. A classic example of the contempt board
members hold toward the public is the following
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from ICANN president Mike Roberts. “some of
those people think the management should check
with the public every time they make a decision,
which iscrazy. That's flat-out crazy.”

But what about what Dyson said previously, that
ICANN “will carefully consider any and all sug-
gestions for improvement” and that “nobody should
feel that issues that are important to them and have
not been addressed to their satisfaction cannot be
revisited.”? Obviously, such contradictions doesn’t
deter Roberts: “I’m not very warm and fuzzy about
the opinions of a bunch of self-appointed critics out
there,” he adds. “ They create a context of their own,
they create their own standards and then criticize us
againg those standards.... | am responsive to criti-
cismsthat wedon’t live up to the standards set out in
the White Paper [that mandated ICANN].”

Some agree with this. “Regardless of my own
desire for more openness in ICANN’ s processes, |
think he and others at the Berkman Center have
behavedin an honest and forthright manner, trying to
include as many people in the discussions as pos-
sible,” admitted one observer on the Netizen mailing
list. “I’ve listened to the Real Audio feed from at
|east threeforawhere RondaHauben has participated
(two hosted by BCIS), and in each instance she was
given ample time to state her case. She has been
treated fairly, but she isnot fair enough to admit it.”

Inthisparticular case, however, those defending
Hauben see the whole debate differently. They
maintain that the silencing of critics has nothing to
do with the time allotted nor the styles of the
speechesmade at the various meetings. Rather, it has
to do with blurring the focus of some of the more
critical attacks. Hence, at the Berkman Center meet-
ing at the end of January, where the content of what
Hauben was presenting was the casefor apublic and
scientific oversight of the Internet, the ultimate pur-
pose was not to deprive her of the right to speak, but
to somehow pendize her so others would be cowed
and wouldn’t make the same criticism.

In face of such accusations and growing crit-
icism, ICANN has had to rely on the services of a
professional spindoctor, mostly to addresschargesof
secrecy and inaccessibility. Thisinitself wasacause
for severe criticism. “I think it'sabad ideaand silly
waste of money,” said Dixon. *“ They should open up
their [board] meetingsand hold them in public rather



than hire a PR firm to spin their decisions.” Cook
was more scathing: “thisisthe normal PR approach
to putting a friendly face on a dictator or a car-
cinogen.”

Robertsdefended the move, stating that ICANN
is a world-wide organisation that gets world-wide
presscoverage and thus needs professional help. Y et
critics say the move is merely cosmetic and that the
corporation should institute democratic decision-
making processes. “ The PR firm now standsbetween
them and the Internet community,” notes Dixon. “It
polishestheir pronouncementsand putsthemout. It's
just afamiliar means of continuing the same kind of
failed, bankrupt effort a communication that’ snot a
meaningful two-way dialog, but merely a series of
pronouncements.”

While a professional spin doctor has been busy
taking care of ICANN’s defensive strategy, lately
there seemsto have appeared what can bereferredto
as an offensive strategy in support of ICANN. This
strategy comes as ICANN teeters on the brink of
legitimacy.

This offensive strategy has taken the form of
scare tactics based on an increased fear of “cyber
terrorism”. Inthe beginning of March atop Pentagon
official cautioned the U.S. Congress about the “very
real threat” of cyber-terroristswho aremorelikdy to
hit commercial targets than military ones. This
followed an unconfirmed report by Reuters about
hackers seizing control of a UK military satellite.

By ushering in a fear of cyber terrorists,
ICANN'’s role is aready being semi-legitamised.
Also, a sense of urgency has been added, in where
public opinion is coerced into believing tha some
form of control over the Internet is needed - and
needed quickly. Secrecy islikewisejustified; conse-
quently, the open structures of the Internet is no
longer being regarded as an advantage, and should
thus be discarded.

The blatant contempt of ICANN board mem-
bers, coupled with their lack of transparency and the
over-extension of their authority, has many won-
dering what the ulterior motives for the organisation
really is. For many, the problem with Dyson as
Chairperson of the Interim Board of Directors of
ICANN isthat she personifiestheU.S. government’s
effort to create a private corporate entity that they
control which, in turn, controls the Internet.

Subsequently, the communication that the Internet
makes possible among peopleis under attack by the
likes of Dyson and ICANN who want to convert the
new media into a place for buying and selling, and
for safe “transactions’. In conjunction with this, is
concern over the problem of scaling the Internet.
According to the Office of Inspector General’s
Report for February 7, 1997, the Internet needs to
have its scaling overseen by those with the kind of
scientific knowledge that built the Internet.

Y et, instead of solving the problem of scaling
the Internet, ICANN has been more concerned with
determining who gains control of its various fun-
ctions. What is more, they are involving themselves
with such issues as the transfer of valuable and
controlling assets of the Internet to a private entity,
despite the fact that the Memorandum of Under-
standing with the NTIA in November 1998 didn’t
provide any authority to transfer any such assets (it
only provided authority of the U.S. Department of
Commerce to make contracts).

Many believethe hidden agendabehind ICANN
to be not just as a means for the administration of
critical technical functions, but as a vantage point
from which interested parties can determine how the
Internet should be governed by using it to make the
rules under which the Internet would operate. This
includesthe DNS and other Internet functions.

Within this context, it seems ICANN is more
concernedwithfirst grabbing thefunctionsneededto
scale the Internet rather than solve the problems at
hand. For Cook, the question is not what ICANN is
up to; for him, that much is aready clear and quite
obvious. Rather, it comes down to simply this: “The
Golden Egg — Will ICANN Kill the Goose or Just
Steal It?”

Saving the process

With widespread discontent over the formation
of ICANN, the policies it has thus far pursued, and
the attitudes of its members, attempts have been
made to keep the transition under some sort of
control. At the recent meeting in Singapore, waysto
savethe processwere explored. What hascometo be
known the CENTR proposal (or document) was one
of the outcomes of this attempt to save and even
realign the process.
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Shortly before the March meeting in Singapore,
critics of ICANN had coalesced around a proposal
called the Paris Draft, with the Open Root Source
Consortium (ORSC) being one of the main drafters
of this proposal. Meanwhile, large commercial
interests rallied around a proposa called the BMW
(not to be confused with afamous trademark). In the
end, members of both sides met and reached a sort of
compromise, creating “consensus principles’” which
waslater called the CENTR document. Supportersof
the CENTR document argue that it's a common
document, agreed by all participantsin the previous
day’s DNSO meeting. In fact, they go so far as to
regardthe document asthe” Singapore Draft” . What-
ever name is applied to it, the ultimate aim of the
document was to confront some of the grievances
shared by many over the way ICANN has been con-
ducting its business.

Foremost among them was a cal for open
meetings. As Dixon aptly observed, ICANN is
“making some very important decisions and have a
great public trust.... The only thing they can do to
make the people trust them is to conduct their
meetingsin public.” Although ICANN responded to
this by considering an open membership model,
some opponents grumblethat thisisstill not enough,
for al the important decisions will be locked up
before the membership would even have achanceto
meet.

In addition to this, opponents see other pro-
blems. For some, what started out as a presentation
of the CENTR compromise proposal at the Sing-
apore meeting quickly devolved into an attempt to
accept theBMW draft asthe basisfor the DNSO. For
others, the CENTR compromise is structurally
flawed, for it’sjust as elitist as ICANN. They argue
that most Internet users have not been able to (or
could not afford to) participatein the meetingstaking
place, so the CENTR document is, in effect, a doc-
ument of avery small and privileged set of people.

Along these lines, criticism has been leveled at
the DNSO itself. Many feel the structure of DNSO
ensures heavy representation for narrow, corporate
interests. As a result, by their representation in the
leadership of the DNSO, these interests would
outweigh the interests of ordinary domain-name
holders and non-profits. Asif adding fuel to thefire,
proposals put forward by the World Intellectual
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Property Organisation (WIPO) torestructuretheway
Internet domain namesin .com, .net, and .org are as-
signed and adjudicated have been brought tothefore.
As one observer put it, “it is like having an auto
dealer be the regulatory agent for the automobile
manufactures. He can only make decisions in his
own self interest.”

It quickly became obviousthat small businesses,
non-profit organisations, and individuals would
derive no benefit from the WIPO proposal because
they simply can’t go through the expense of regis-
tering their name as a trademark. But more impor-
tantly, however, are some deeply embedded flaws
withinthe proposal which A. Michael Froomkin, law
professor at the University of Miami, pointsout ina

detailed report . These flaws include bias in favour

of trademark holders, afailureto protect fundamental
free-speech interests including parody and criticism
of corporations, and zero privacy.

According to Froomkin, the only way in which
the whole process can be saved is through asimpler
reform plan. Thiswouldinclude compul sory advance
payment before registration of a doman name in
order to reduce speculative registration; pendtiesfor
false contact details, including de-registering do-
mainswith fake contact information; special rulesto
penaliselarge-scale domain speculation; trust courts
to continue to clarify relevant law; an understanding
that rapid changesin technology may make domain
names less important; and, finally, create differ-
entiated commercial and non-commercial top-level
domains.

The campaign for and against ICANN

With battleslinesdrawn, it stimeto takeamore
in-depthlook at thosewho support ICANN andthose
who not only oppose it, but the privatization of the
Internet in general.

The campaign in support for ICANN is, by and
large, morelow-key than those protesting against the
organisation. Their main point of focusis that there
is actually nothing wrong with ICANN or the
transition process. Accordingly, several peoplefrom
the 1SOC see nothing basicaly at stake in what
ICANN is doing. As far as they are concerned, the
issues the organisation are dealing with are just
boring technical functions. Hence, there’ sno reason



for anyoneto be concerned with what is being done
with ICANN.

ICANN has received heavy backing from
important representatives of the founding Internet
technical community, as well as from some large
corporations such as IBM and MCI WorldCom.
Upon taking a closer look at some of this latter
support going to ICANN, the picture of a corporate
power play becomesevident. For instance, according
to ICANN’s own web site, the following have
“contributed” financial resourcesto the organisation:

Compag Computer Corporation, $25,000

IBM, $25,000

MCI WorldCom, $25,000

Netscape Communications Corporation, $15,000
Paul D. Stauffer, $1,000

Symantec, $15,000

UUNET, $25,000

While this may seem harmless enough, closer
inspection reveals some startling facts. For instance,
UUNET is owned by, and part of, MCI WorldCom.
Thus, the figure for MCI WorldCom is actually
$50,000 and not $25,000. Moreover, IBM people
have been on MCI WorldCom' sBoard of directors.
What is more, in the privaisation of the NSF
Backbone, IBM and MCI worked together on the
project, with MCI ending up with a great benefit as
a result. Taking this into account, the MCIWorld-
Com/IBM investment in ICANN comes out to be
$75,000.

It would be wrong at this point to conclude that
those who oppose ICANN are simply the opposite,
that is, anti-corporatist activists and people with a
deep social conscious who see the organisation as
nothing more than the latest exampl e of intransigent
neo-liberalism. Indeed, ICANN hasfaced opposition
fromall sectors, including alarge numbersof experts
who had been debating the domain-name question
for over ayear. Thisincludes many Internet Service
Providers and companies in the busness of regis-
tering domain names.

At the same time, however, it’'s easy to blame
thelikesof Dysonet a. for theway ICANN hasbeen
acting and the pro-business agenda it has been
pushing. It must be remembered that often peoplein
such positions are not actually the ones pulling the

strings, but are tangled-up puppets themsdves. One
just has to look at the conceptual foundations for
creating ICANN in the first place, the White Paper
issued by the U.S. government (IFWP). It begins:
“On July 1, 1997, as part of the Clinton Admin-
istration’s ‘Framework for Global Electronic
Commerce’ the President directed the Secretary of
Commerce to privatise the Domain Name System
(DNS) in a manner that increases competi-
tion....”[author’ semphasis|.

Thus, the political objectives of ICANN are
quite clear. The political rationale for ICANN and
the privatisation of the Internet has nothing to do
withtechnology or communications. Rather, it hasto
dowithfulfilling neo-liberalism’ spolitical agendaof
providing economic growth and low unemployment
at all costs. The objectives that have been put forth
by Magaziner and others are consistent with what
Clinton and Gore' sobjectivesarefor stimulating the
U.S. (and world) economy by “opening up” markets
and “ creating competition”. Fromthis point of view,
with the euphoric promises associated with e-com-
merce coupled with the phenomenal expansion of the
Internet’s user base, turning over the Internet to
corporatecontrol seemslikealogical step. Naturally,
whether or not those who voted for Clinton wanted
the Internet to be the vehicle for this is debatable.
Unfortunatdy, neo-liberalism’ sdewy-eyed optimism,
much likethat of the digerati, often isolates from the
real world those that espouse its virtues.

But as the row over ICANN has shown, not
everyone is so dewy-eyed and optimistic. At the
Berkman Institute meeting at the end of January, it
was commonly felt that ICANN was getting the
“crown jewels’ of the Internet. Even John Zittrain®,
director of Harvard University’ sBerkman Center for
Internet and Society, admitted as much.

For many, ICANN has become the latest, and
perhaps, biggest government give-away in terms of
corporatewelfare. Basically, central pointsof control
of theInternet isbeing handed over to aprivateentity
— onethat it’ screating. In turn, this private entity is
being given control over IP numbers (at present,
around 4.3 billion, of which 2 billion are allocated).**
Meanwhile, control over the root server system and
other aspects of the network gives it additional
power.

In order to try and expand the levd of discourse
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over these and other issues involving 1ICANN,
attempts have been made to broadcast the debate to
those not already involved. A forma and broad-
based protest has been called against ICANN, the
purpose of which is to “bring ICANN out of the
shadows” and to end its policy of conducting board
meetings behind closed doors. Known as “the grey
ribbon protest”, supporters have been encouraged to
display a grey ribbon on their web sitesin order to
draw public attention to theissue. Thisprotest wasn't
limited to just electronic media: grey ribbons were
worn by some participants during therecent ICANN
meeting in Singapore.

Of al theindividualsinvolved in the campaign
againg ICANN, none has been morevociferousthan
Ronda Hauben. Having done in-depth research on
the history and impact of the Internet, she is wdl
aware of the stakes involved. As she sees it, the
Internet was devel oped and hasgrown and flourished
through oppos ng procedures. It isademocratic pro-
cess where dl are welcomed to speak, where those
who disagree are invited to participate, and to voice
their concerns along with those who agree, where
those who can make a single contribution are as
welcome as those with the time to continually con-
tribute.’> Moreover, the processes for discussion on
key issues regarding the development of the Internet
have been historically carried out online. Hence, the
I nternet as amedium of online communication — as
opposed to anew marketing medium —isat thevery
heart of what was being built. Consequently, sheis
vehemently opposed to what she regards as the
shameless commercial exploitation of the Internet.
What ismore, sheholdstheU.S. governmentdirectly
responsible for the faulty process.

Hauben’s main bone of contention is with the
corporéate status of the new organisation. As far as
she is concerned, its board of directors will have
power of an unimaginable kind over al of the
Internet. In addition to this, the present structure is
open to abuse. To illustrate this point, she uses the
recent scandal involving the Salt Lake City bid to
host the Olympic games. The Olympics Committee
scandal clearly reveal sthedangersof non-transparent
organisationsthat act asif they are unaccountableto
the general public, and the kind of criminal activity
that can comeasaresult. The difference between the
Olympic Committee and ICANN is that with the

Page 12

latter the essential functions of the Internet are &
stake.

“The whole concept of ICANN is contrary to
any public interest concerns and even to most com-
mercial interest concerns,” warnsHauben. Theentire
processinvolving CANN, therefore, isoneinwhich
self interest is totally dominant, which runs counter
the spirit and energy that gave birth to the Internet.

Some might argue that this may be going alittle
too far, that the process is not as corrupt as Hauben
and others make it out to be. For instance wasn't the
U.S. government, through the NTIA late last year,
looking out for the public interest by putting ICANN
under its supervision?

It sundeniablethat the NTIA responded swiftly
to growing discontent over ICANN. On the other
hand, it wasn’t so much amatter of genuine concern
as of political expediency. Neo-liberalism differs
from other political philosophiesinthat it attemptsto
co-opt opposition—whether by hook or by crook —so
asto givetheimpression of true democracy based on
civicdiscourse. However, asthe CDA and NTM (the
New Transatlantic Marketplace) i ssuesdemonstrated,

when faced with growing opposition political
leaders will adhere to the rule of law or public
pressure, only to push through their agenda in a
reconstituted form (e.g., CDA Il and TEP respect-
ively) — one that is more paatable for public
consumption.

It's this fraudulent use of public opinion that
substantiates Hauben’ s claim that what ICANN, and
hencethe U.S. government, isdoing through the pro-
cessis actudly illegitimate and in some cases out-
right illegal. In effect, this explainswhy ICANN has
been so secretive: “Obvioudly this is an important
battle,” Hauben observes, “ and that theforcesbehind
the creation and development of ICANN hide so
carefully shows the illegitimacy of what they are
doing.”

Not only has Hauben been active in trying to
make people aware of what she sees are the illegal
actionsof ICANN, but shehastaken an activepartin
the process itself, raising issues and pointing out
inconstanciesto theboard. Inadditiontothis, shehas
evenformulated acounter-proposal to | CANN which
was submitted to Magaziner and the NTIA. In her
words, “it was for a different kind of form, than the
corporateform.” She addsthat “acorporatemember-



shipformisnot appropriatg...] withregardtogiving
control over vital controlling functionsof thelnternet
[...] It'saset up for illegitimate activity, to put the
problem mildly.”

Aside from Hauben, another prominent critic of
ICANN anditspoliciesis Gordon Cook of The Cook
Report. Unlike Hauben, who opposes the privat-
ization of the Internet* in principle, arguing that
thereisacontinuing need for scientific direction and
research to make the Internet scale and grow, and
that that this requires government support of science
and continuing government role in Internet matters,
Cook doesn'’t actually opposethe privatization of the
Internet per se. Rather, he is more concerned about
how it is being done and for what reason.

While making the same observations as Hauben
over how and what the “morally bankrupt ICANN”
has been doing, Cook has gone a bit further and
delved into the tricky question of why. What he ends
up concluding is that ICANN is not so much the
creation of something new as much as the preser-
vation of something old. It's a reaction to what he
termsthe “IP insurgency”.

The IP insurgency is, basically, the advance of
Internet technology to the point of upsetting the
balance of power in the world of telecommun-
ications. This is a profound threat not only to
businessintereststhat seek monopoly market power,
but also those whose livelihood depends on social
and political control of the masses.

As computing power increases and bandwidth
restraintsare overcome, coupled withtheinnovations
made in the field of maobile and insular technol ogy,
fixed linedigital infrastructure has been reegated to
the background. So much so, observes Cooks, that
“suddenly in 1998, with the impact of the TCF/IP
insurgency about to change the face of a multi-
trillion dollar world wide telecommunications indu-
stry, the stakes were very rea.”

Conseguently, what seems to lie at the crux of
the privatisation of the Internet is not the use of the
technology as a new communications medium.
Instead, the U.S. government appears moreinterested
in using Internet technology as a means to promote
the spread of deregulated U.S. phone companies. In
essence, the Internet is seen as a cheap way of
making money off voice telephony, despite the fact
that it will destroy the Internet as a new commun-

icationsmedium. “Thus, theold istrying to resurrect
itself and take over the new,” writes Cook.

The ultimate purpose of ICANN, therefore, isa
means by which large, American based (or owned)
telecomscan forestall their demisein the face of the
IPinsurgency. In the process of ingtitutionalising the
IANA functionsthey aretrying to form ICANN into
an international regulatory governing body for the
Internet — one that they can indeed use to protect
their own interests. As Cook surmises, “if they can’t
win on technical merit, ICANN may be the vehicle
for their self-preservation.”

Y et even if mgjor telecominterestsare unableto
gain absolute control of ICANN, the way in which
they would be able to attain a certain amount of
influencetoforestall or even short-circuit progressis
being done by way of a stratagem that is purely
Americanin character: not through the use of pen or
sword, but the gavel. As Cook eloguently puts it:
“|etting the lawyersin the door would be giving them
carteblancheto destroy IETF culture.” Asaresult, as
the process moves along its present course, “ nothing
would suit the agenda of the huge legacy telecom
empires better than a world in which their lawyers
areabletotell the engineers of the Internet what they
can and cannot do.”

This goes a long way to explain not only the
battles being waged with ICANN, but why Central
and Eastern European telecom giants (such as
MATAV in Hungary, which is part owned by
Ameritech and Deutsche Telekom) pursue policies
which implicitly restrict access and stunt the
development of on-line communities. What we are
witnessing, in effect, is a reactionary, “counter
insurgency” movement by established telecom
interests.

What Cook and many othersrealise, however, is
that this IP counter-insurgency is bound to fail in the
long run. The reason for this — even if ICANN
would triumph in pushing throughits hidden agenda
— isbecause unlike traditional telecommunications
technology, there is no central point of location for
the Internet.

Still, thisdoesn’t mean there' s nothing to worry
about. Although atelecom-led counter-insurgency is
doomed to failure, what is at stake is the ability of
making the Internet a means by which to “level the
playing field” so to speak. It’s quite apparent that at
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present the Internet is not a level playing field: the
high cost of access (especidly inregionslike Central
and Eastern Europe), coupled with the educationd
background and financial resourcesneededto beable
to use the technology effectively, has rendered the
useof computer mediated communicationsanelitist,
First World activity. Nonethdess, many of these
problems can be overcome in due course; however,
if ICANN pushes through its agenda, the present
barriers that exist between the haves and have-nots
will become solidified.

Silent Complicity

While controversy rages over ICANN'’S very
existence, it’sdifficult to decipher who exactly isto
blame. Some argue that the five IANA advisory
council folks (Roberts, Farber, Cerf, Bradner, and
L andweber), peoplewho epitomi sethe Internet com-
munity, haveactuallyfailedintheir ethical obligation
they have as computer scientists. Indeed, they have
helped to form ICANN and forged alliances with the
large corporate forces. Dyson, meanwhile, who has
been put at the head of it all (that is, to privatisethe
Internet essential functions), has been singled out as
the one pushing forth a globalist, corporate agenda,
sincesheisalsoout to help certain venturecapitalists
privatisepublic assetsin Central and Eastern Europe.

Y et the whole transition process is a complex
issue, not one simply between “good” and “evil”. An
implacable rancour remains between ICANN
supportersand Network Solutions, the company that
holds the (soon to end) monopoly on the .com
domain and that was hitherto the nemesis of the
small-business forces. Thus, the controversy over
ICANN can’t be leveled to simply a split between
corporatists and anarchists. Because the whole
situation is rather complex, with no clear
demarcation of “good” and “bad” guys (don’t forget,
Postel was highly respected right up to the time of
his death even though some felt he was the one
persondly responsible for the creation of ICANN),
it' shard for people not involvedto focuson theissue
at hand when so many contradictions abound. Some
have even argued that it’s exactly thislack of clear-
cut divisions which is being exploited by those
favouring ICANN. In this way, silent complicity
among the mgjority of users and non-users alike is
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being cultivated. Thus, while the debate rages over
the heads of ordinary people, a form of self-
censorship protects many from the burden of having
to sift through truths, half-truths, and lies.

For thisreason, it can be seen why the issues at
stake are purposdly being muddlied by the powers
that be. At the Berkman Institute in January, the
meeting was fraught with contradictions and incon-
sistencies, namely that of doing government func-
tions outside of any accountability by government.
Thisissue had been repeatedly brought up by those
from the audience and even a speaker on the final
panel. Hauben summed up the meeting in this way:
“In general of what these respondents said was that
there was nothing at issue in the transfer to ICANN
of Internet essential functions, assets, policy making
etc. That these were just boring tasks. In this way
they threw up confusing examples to spread sand in
the eyes of anyone trying to figure out what the
issues were.”

Asaresult, thereisamost no public discourse.
The lack of public debate compares starkly to when
the U.S. government attempted to push through the
CDA initsorigina form. Then, everyone, including
big business was against it; however, now that big
business is a part of the problem, discourse has
suddenly dwindled. “ There is a battle being waged
today,” observes Hauben, “one that is of great
importance to the future of society, but most people
have no ideait is taking place.”

This suits governments and other interests just
fine. In Europe, the European Commission’s (E.C.)
reguest for action on the new IANA calls for “the
need for the attention of the private sector to be
drawn to this matter.”

There is distinctly no mention of the public
sector. Likewise, “the European Commission has
called anumber of consultative meetings. Asaresult
of one of these meetings, the E.C. Panel of Partici-
pants (E.C.-PoP) was established, consisting of a
European group of stakeholder representatives.” In
this case, the term “stakeholder” is deliberately
vague. Hence, it seems in Europe governments are
just as secretive as ICANN, leaving little room for
public input. This is atotaly different approach to
how the Commission searched out publicinput onits
Green Paper on Convergence in the telecom sector
last year. In conjunction with this, thereisthefeeling



that the process must be rushed through as soon as
possible. According to the E.C., their panel of
“experts’ have concluded that “delays in incorp-
orating the new IANA could create lasting
imbal anceswith respect to the required international
and competitive equilibrium.”

Others, seethisrushinadifferent light. Asfar as
Cook isconcerned, the IP Insurgency isnow so close
tototal triumphinundermining the old telecom order
that immediate action must be taken in order to fore-
stall the demise of the large tdlecoms. This goes a
long way to explaining why governments and
telecom interestsalike are so concerned with rushing
through the process as fast as possible. Either way,
the apparent rush is at odds with the intended aim of
establishing ICANN through a public consultancy
process, which takes time to elicit a wide range of
responses.

Not only is discourse limited in the public
sphere, but within the realms of the Internet aswell.
Surprisingly, little mention has been made about
ICANN'’ s activities, despite the fact that it involves
the future of the Internet. Even on some of the
mailing lists where Dyson throws in her two cents
worth aong with promoting digerati corporate
phil osophy, there has been little mention of ICANN.
On the online Europe list, for example, the only
significant amount of information provided was
when sheforwarded an article entitled “ICANN asks
Commerce Department to begin DNS trandtion” to
which she simply added “what I've been up to
lately...."

[ronically, it seems the closer ICANN comes
toward legitimacy and as the debates become more
heated, mailing lists are swamped by other
information deflecting the topic away from ICANN.
Naturally, thewar in Y ugoslaviahasexasperated this
condition. In the case of On-line Europe, there has
been a substantial increase in traffic on myriad
Issues, yet there was no mention at all about NSI's
recent courtroom triumph, this despite the fact that
previously disgruntled users wrote frequently about
the DNSwars.

Not only isit odd that there has been little on-
line debate about the issue, but even conspiracy
theorists seem to have faded to the background in
spiteof thefact that thereisamplematerial available,
such as the sudden death of John Postel right after

the creation of ICANN. The only one that has thus
far come close is the following from Bob Allisat:

“The Big Boys unleash their once upon a time
freewheeling cyber anarchist cowboysnow erstwhile
lap dog shareholders and Vice Presidents of same
corporations (emphads on vice) who also become
alarmed at the potential loss of revenue and power
they all face should the rambunctious, raucous and
revolutionary New Guard become successful. Saida-
hole net heavy shills of THE BOARD OF DIRECT-
ORSbegin pinching previoudy unsullieddear oldbie
bearded friends cyber-ass ever more painfully into
silence and abeyance, subsequently forcing teams of
hitman attorneys, high priced lobby call boys and
girls upon their ancient buddy and, once the guy
croaksfrom all themassive pressurethereafter wheel
free forcing enyone [sicl] they were ever even
remotely affiliated with to adopt their rather
unsettling plansfor worldre-domination despitetheir
own better anarcho-intellectual instincts.”*

In the end, what both the on-line and off-line
worlds are suffering from is information overload
and overkill. With the issues not clearly understood
and the lines dividing various interests blurred, it's
hard for people to become passionate about what is
going on. Furthermore, it seemsto be something over
which they have no control over anyway. With so
many other problems before them, such asthewar in
Y ugoslavia and economic hardships lurking around
the corner, the best that most peoplecan doislend a
passing interest to what is going on.

Conclusion

The entire transition process involving ICANN
isin many ways a reflection of Internet democracy.
Sadly, the circumstances in which ICANN was
created, coupled with the attitudes and reactions of
its board members, shows that democratic processes
exist in name only. Lack of openness and transpar-
ency are the major hurdles the new organisation will
need to overcome if it is somehow to emerge from
the process with a shred of dignity and — aboveall
— truelegitimacy.

Thefact that someform of opposition doesexist
isan indication that all is not lost — at least not yet.
Some form of discourse has appeared that questions
thetrue motives of ICANN’ sboard membersand the
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process in general. The discontent people have ex-
pressed was enough for the U.S. government to step
into make surethetransition isassmooth and fair as
possible.

Unfortunatdy, this has not gone far enough.
What is more, there are many more people —- both
online and off-line — who are either unaware of
what is going on or, because of the sheer complexity
of the issues before them, are unable or even
unwilling to take part.

As aresult, it is here that Internet democracy
ultimately fails. What should have been the glorious
birth of online democracy and civic discourse on a
truly global scale has been wasted. The need to rush
through the process quickly, along with the fact that
only an elite minority of both on-line and off-line
communities are making decisions about the future
of the Internet, is antithesis to the actual spirit of
democracy. Simply voting online and obtaining
statistical information has not much to do with
democracy; rather, thorough consultation and wide
participation isthe key.

Because of the silent complicity of the majority
which, in some ways, has been cultivated by those
wanting to push the process forward quickly,
democracy will have suffered a severe setback no
matter what the eventual outcome of the transition
process will be. To be sure, if ICANN is able to
maintain the present course that its board members
hope to establish, it could very well mean theend to
the Internet as we know it.
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U.S. Press Censorship

of Criticism of ICANN
by Ronda Hauben

Press Censorship of criticism of ICANN is
unfortunately widespreadinthe U.S. even preventing
Op Eds to be allowed to be printed. A while ago |
wrote to a computer trade magazine that played an
important role in reporting a story about some
problemsin making the cutover fromNCPto TCP/IP
and asked if they would be willing to run a story
investigating what was happening with the creation
of ICANN. The editor | wrote to told me that |
couldn't do that, but that | could do an op -ed aslong
asit was limited to acertain number of words.

At first | found it difficult to do the Op Ed as it
is hard to write something short that is also specific.
However, | finaly did something and sent it to the
editor. He referred me to the new Op Ed editor. The
new Op Ed editor asked meto redo the Op Ed. | did.
He said it would be accepted and run. Then 2 hours
before he would be running it, he told me to rewrite
it, cut the word count, and answer a number of
guestions he gave me.

| did so. Got it back to him in the 2 hours. And
he wrote me back that he wouldn't run it.

| had thought that Op Eds were to be alternative
viewpoints. It becameclear inacceptinganinvitation
to do an Op Ed that that isn't true, at least in the
experience with the computer trade magazine that |
had. There is a serious need for a broad ranging
public discussion about what is happening with the
creation of ICANN and the U.S. government shift of
control of enormous economic wealth and power
over the Internet and its users to ICANN. But this
requires an open press and the wel coming of abroad
ranging set of diverseviews.

Followingisthe Op Ed | submitted beforeall the
additional rigid requirements | was given. | thought
it should circulate despite the censorship by the
computer trade magazine.



Is ICANN out of Control?

On Thursday, July 22, 1999 the U.S. Congress
held a hearing on the subject: IsICANN out of con-
trol? It was held by the Subcommittee on Oversight
and Investigations of the U.S. House Commerce
Committee.

ICANN or theInternet Corporationfor Assigned
Names and Numbers was created in Fall '98 as a
private sector non profit corporation to take over
ownership and control of certain essential functions
of the Internet. These functions include among
others, the IP numbers, the domain name system and
root server system, and the protocols.

It isgood to see the beginning effort by the U.S.
Congress to investigate what has happened with the
creation and manipulation behind the scenes of
ICANN.

Such investigation is needed. But itisonly the
beginning of the needed government effort to find a
solutionto thecontroversy over ICANN. Thehearing
wasavery meager beginning of thekind of study and
input needed by Congressto understand the problem
that ICANN is creating for the Internet community.
Unfortunatdy, with a very few exceptions, most of
the witnesses were supporters of ICANN, or were
involved in protecting their own stake in getting a
piece of the weath from transferring essential
functions of the Internet to the private sector. Some
Congressmen asked good questions. The absence of
witnesses who would be able to help to identify the
problem, however, showed the pressure by thosewho
feel they will benefit from the privatizing of what has
functioned effectively as a public sector respons-
ibility. ICANN was created in the midst of a con-
troversy over what would be the appropriate
institutional form for the ownership and control of
these functions of the Internet that are crucial to its
operation.

At an ICANN medting in January of 1999, a
panelig from the Kennedy School of Government,
Elaine Kamarck, explained that the nonprofit corp-
orate form was inappropriate for the administration
of functions like those that ICANN will be
controlling. Since an individua's or company's
economic life will be dependent on how these
functionsareadministered, there needsto bethekind
of safeguards that government has been created to

provide. A nonprofit entity, even if it is a member-
ship organization, does not have such safeguardsfor
the kind of economic responsibility that ICANN is
being set up to assume.

Thedevelopment of ICANN over the past seven
months has indeed demonstrated that the nonprofit
corporate form, the structural form of ICANN, does
not have a means to provide interna safeguards to
counteract the tremendous power to control the
Internet and its users which is being vested in
ICANN. Contrary to popular opinion, the Internet is
not a "finished" entity. It is a complex system of
humans, computers, and networks which makes
communication possible among these diverse
entities. Scientific and grassroots science expertise
continueto be needed to identify the problemsand to
help to figure out the solutions for the Internet to
continue to grow and flourish.

A crucial aspect of the governance structure for
thefirst 12 years of the life of the Internet had to do
with being a part of the Information Processing
Techniques Office (IPTO) of the research agency in
the U.S. Department of Defense known an ARPA or
the Advanced Projects Research Agency. ARPA/
IPTO was created to make it possible for computer
scientists to support computer science research like
that which gave birth to and made it possible to
develop the Internet. This early institutional form
made it possible for people of different nations to
work together to build the Internet.

How this was done needs to be understood and
the lessons learned for designing the institutional
formto support vital Internet functionstoday and for
thefuture. The U.S. Congressneedsto bewillingto
raise the real questions and to look for the answers
wherever they are to be found.

*URL: http://www.heise.de/tp/english/inhalt/co/
5106/1.html See aso: URL.: http://www.heise.de/tp
/english/ inhalt/te/2837/1.html

[Editor's Note: In Oct. 1998, U.S. Congressman
Thomas Bliley raised a number of questions
concerning ICANN in letters to the Department of
Commerce and to the White House. Following are
two answers he received in response.]
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Letter from the DoC

UNITED STATES DEPARTMENT OF
COMMERCE
Office of the General Counsel
Washington, D. C. 20230

November 5,1998

The Honorable Thomas J. Bliley, Jr.
Chairman

Committee on Commerce

House of Representatives
Washington, DC 205 15-6115

Dear Charman Bliley:

Thank you for your October 15th letter to
Secretary Daley expressing your continuedinterestin
efforts to privatize management of the Internet
domain name system (DNS) and requesting
information about the Department's role in these
efforts. Secretary Daley asked meto respond to your
guestions and concerns on the Department's behalf.
The Department of Commerce has been a strong
proponent of the Administration's view that the
private sector should continue to lead the expansion
of the Internet. To that end, the Department has
supported the efforts of the private sector to develop
mechanisms to facilitate the successful operation of
the DNS. At the same time, the Department has
recognized the need to ensure stability and continuity
in the operation of the Internet during thetransfer of
DNSmanagement totheprivate sector. Thesebeliefs
formed the basis for the Administration's policy
statement, "Management Internet Names and
Addresses " (the "White Paper"). The White Paper
envisioned that the private sector would createanew,
not-for profit corporation to undertake DNS manage-
ment. In her testimony before the Subcommittee on
Telecommunications, Trade and Consumer Protec-
tion in June and subsequent answersto the Subcom-
mittee's follow-up questions, Becky Burr of the
Nationa Telecommunications and Information
Administration (NTIA) reiterated the Department's
commitment to private sector leadership inthisarea.

Consistent with the White Paper approach, the
Department encouraged and supported all private
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sector efforts to create a new, not-for-profit corp-
oration for DNS management, but did not endorse or
direct any of them. The Department repeatedly and
publicly encouraged all Internet stakeholders, in-
cluding the Internet Assigned Numbers Authority
(IANA), to participate in an open, consensus-driven
process. It would have been inappropriate, however,
for the U. S. Government to dictate to the private
sector the method or process by which they should
participate. Thus, aside from encouraging all parties
to conduct their processes in an open and inclusive
manner, the Department did not direct the type of
processin which the private sector should engage to
reach consensus.

For example, Commerce employees, including
Ms. Burr, attended the meeting of the International
Forum for the White Paper (IFWP) in Reston,
Virginia in July. The President's domestic policy
advisor, Ira Magaziner, spoke at the Reston IFWP
meeting, as well as at the IFWP meeting held in
Geneva. At these meetings, Ms. Burr and Mr.
Magaziner encouraged IFWP organizers to include
the more traditional Internet community in its
processes, and encouraged the Internet technical
community to participatein the [FWP meetings. The
Department understands that the |ate Dr. Jon Postel,
Director of thelnformation ScienceslInstitute (ISl) of
theUniversity of Southern Californiaand Director of
IANA, persondly participated in the IFWP meeting
in Geneva, and that he was represented at all of the
other IFWP meetings. Based on this understanding,
the Department does not share your view that IANA
didnot meaningfully participatein the FWP process.

It is the Department's view that the IFWP and
the IANA process to develop a proposal for a new,
non-profit corporation were complementary. The
| FWP process brought people together physically in
locations around the globe (Reston, Virginia,
Geneva, Switzerland, Buenos Aires, Argentina and
Singapore) to discussissues pertaining to thecreation
of the new corporation. The IANA process reached
out to the global community through the Internet to
craft and discuss proposed governing documents for
the new corporation.

The responses of the Department of Commerce
to specific questions appear below. For ease of
reference, we have included your questions in the
text of the Department's responses.



1. Please providethe Committeewith an explanation,
including citations to relevant statutes, of the
Administration 's authority over management of the
Internet. In particular, pleaseexplain: (1) the Depart-
ment of Commerce's authority to assume the NSF
cooperative agreement with NSI; and (2) the Depart-
ment of Commerce's authority to transfer respons-
ibility for the management of the DNS to the private
sector.

As noted in the White Paper, much of theU. S.
Government's initial investment and oversight over
the Internet was conducted through research and
scientific agencies, including the Department of
Defense's Advanced Research Projects Agency
(DARPA) and the National Science Foundation
(NSF). See White Paper, 63 Fed. Reg. 3 1741-42
(1998). In 1992, Congress gave NSF the statutory
authority to permit commercid activity over what
was to become known asthe Internet. See Section 4
(9) of the Scientific and Advanced Technology Act
of 1992, Pub. L. No. 102-476, 106 Stat. 2297,2300
(1992) (codified at 42 U. S. C. 9 1862( g)). Mgor
components of the domain name sysem are ill
performed by, or subject to, agreements with
agencies of the U. S. Government, including the
cooperative agreement with Network Solutions, Inc.
(NSI) for domain name registration services.

TheU. S. Government, however, recognizesthat
the Internet is rapidly becoming an international
medium for commerce, education and communi-
cations and that Internet governance and technical
functions should evolve to meet the new reality. In
recognition of the changing nature of the Internet
from a U. S. research-based tool to a dynamic
medium for businessand commerce, the President on
July 1, 1997, directed the Secretary of Commerce to
support effortsto makethe governanceof thedomain
system privateand competitive. Thisdirectiverecog-
nizesthe Department of Commerce's broad authority
tofoster, promote, and devel op foreign and domestic
commerce. See15U. S. C. 0 1512.

2. Specifically, NSF transferred the authority andthe
responsibility for administering its cooperative
agreement with NSI to the Department of Commerce
under the authority of section 1870 of the National
Science Foundation Act of 1950. See 42 U. S. C.
1870. Among other things, this statutory provision

authorizes NSF to enter into arrangementswith other
government agencies to perform any activity that
NSF is authorized to perform. Moreover, NTIA is
specifically authorized to coordinate the telecom-
munications activities of the Executive Branch and
assistintheformulation of policiesand standardsfor
those activities including, but not limited to,
considerations of interoperability, privacy, security,
spectrum use, and emergency readiness. 47 U. S. C.
5902(b)(2)(H). Attached please find the interagency
agreement between NSF and the Department in
which the Department assumes responsibility for the
cooperative agreement.

Asnoted in the White Paper and asreiterated by
Ms. Burr in answersto questions from the Telecom-
munications Subcommittee, the Department of
Commerce contemplates entering an agreement (or
agreements) with a not-for-profit corporation that
would address the management of certain DNS
technical functions. These functions include the
assignment of numerical addressesto Internet users,
the management of the system of registering names
for Internet users, the operation of the Internet root
server system, and the coordination of protocol
assignment. The Department of Commerce, like
other Federal agencies, has a number of congres-
sionally authorized mechanisms for entering into
agreements with third parties, including contracts,
grants, joint projects, and cooperative agreements.

3. Given IANA ‘s historical role in the operation of
the Internet and its role in establishing a new man-
agement structure, pleasedescribethe Department of
Commerce's efforts to encourage IANA 's meaning-
ful participation in the IFWP process. Additiondly,
please describe the Department's knowledge and/or
involvement in IANA 's decision to submit its own
proposal. Please provide all records relating to
IANA'sparticipationinthelFWPor IANA'sdecision
to submit a separate proposd.

Through the testimony of Anthony Rutkowski,
the Department of Commerce learned of the
formation of the IFWP and its plans to hold a
meeting in Reston, Virginiaon June 10, 1998, at the
Subcommittee hearing on the future of the domain
name system. In telephone conversations with Dr.
Postel on June 11, 1998 and June 29, 1998 Ms. Burr
encouraged IANA's active participation in any initi-
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ative that met the White Paper's criteria of openness
and inclusiveness to the diverse interests of the
Internet community. Dr. Postel indicated that he
would be unableto participatein the Reston meeting,
but that IANA would be represented there. He also
stated that he would personally attend thenext IFWP
meeting scheduled in Genevaon July, 24-25. Itisour
understanding that IANA representatives did partic-
ipate in dl meetings of the IFWP.

On July 31, 1998, Joe Sims, IANA's legal
counsel, sent an email to Ms. Burr describing a
telephone conversation he had with IFWP organi zer
John Wood. In themessage, Mr. Simsindicated that
the IFWP was organizing afina "wrap-up" meeting
for early September to bring closure to the docu-
ments on which the group had been working. It was
rumored in public accountsthat IANA would not be
participating in the IFWP "wrap up" medting. Asa
result, Ms. Burr sent an e-mail to Mr. Sims on
August 20, 1998 expressing concern about IANA's
participation in the meeting. Mr. Sims responded to
Ms. Burr'se-mail on August 22, 1998, indicating that
|ANA wasin discussionswith IFWP organizer Larry
Lessig. No further action was taken by Ms. Burr.
Department personnel were not involved in IANA's
decision to submit a separate proposal for the
creation of the new non-profit contemplated by the
White Paper. Department personnel, however, did
monitor IANA's open and iterative process for
drafting and revising proposed by-laws for a new
corporation throughout the summer vial ANA's web
siteat http://www.iana.org. Successivedraft by-laws
for the corporation were posted and a discussion
mailing list was created to receive public comments
on the drafts. IANA postings and mailing lists were
open to all interested parties, including members of
the | FWP, and generated significant on-line comment
and discussion. We understand this discussion was
used to modify later drafts.

Enclosed please find records responsive to this
guestion. 3. Why is the Department of Commerce's
comment period so short? Why did the Department
provide just six full business days for the public to
analyzethe proposalsand provide comment ? Please
explain the Department's regulations and guidance
governing public comment periods generally and in
relation to the consideration of the four DNS
proposals together with the relevant regul ations and
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guidance.

The Department of Commerce was under no
legal obligation to make the various proposals for a
new, non-profit corporation avalable for public
comment. These proposals were not rule-makings
subject to the requirements of the Administrative
ProceduresAct or otherwise subject toarequirement
for public comment.

Nevertheless, to continue in the spirit of open-
ness and transparency begun by the White Paper
process, the Department posted for publicreview and
comment all submissons concerning the privae
sector initiativesfor the creation of anew, non-profit
corporation. In deciding on a ten-day comment
period, the Department balanced thedesirefor public
comment with the need to move expeditiously
toward establishing a relationship with a new non-
profit corporaion to manage DNS functions. The
ten-day period seemed areasonable balance of these
two purposes. In those ten days, the Department re-
ceived over 150 comments on the various proposals.

Under the Department’s regulations, only rule-
makings under section 553 of the Administrative
ProceduresAct, 5U. S. C. 0553, aresubject toareg-
uirement for public comment. See E. O. 12866,
section 6( @)( ). Executive Order 12866 established
as Administration policy that the public should
usually be provided a 60-day comment period on
proposed regulations subject to 5 U. S. C. 0 553.4.
Did the Department of Commerce have any involve-
ment in the consideration or selection of ICANN's
proposed interim board members? If so, please
describe the Department's involvement and list and
describe any communications the Department had
with the following people or entities regarding the
consideration or selection of the proposed interim
board members prior to the announcement of the
proposed interim board members: (1) IANA or its
representatives, (2) the proposed interim board
members; (3) representativesof forel gn governments,
international organizations, or non-governmental
organi zations; (4) other individuad sand organizations
outside the U. S. government. Please provide all
records relating to such communications (whether
written, electronic or oral).

Department of Commerce personnel did not
have any involvement in the consideraion or sd-
ection of proposed ICANN interim board members.



Consistent with the White Paper, the Department of
Commerce supported the private sector's efforts to
form anew, non-profit corporation, but did not sel ect
or endorse any proposed ICANN board members.
Moreover, the Department was well aware of its
legal limits regarding actions that could be inter-
preted to suggest the formation of government-
chartered or sponsored corporation. That isnot to say
that variousprivate sector and governmental interests
did not attempt to seek guidance from Department of
Commerce personnel during this process. As de-
scribed below, Departmental personnel had the
following communications on this subject:

(1) To the best of her recollection, Ms. Burr spoke
with Dr. Jon Postd and Ron Ohlander, Deputy
Director of ISl, along with IANA's atorney Joe
Sims, viatelephone on one or two occasions during
the first two weeks of August. During these conver-
sations Dr. Postel mentioned that discussions about
an interim board were underway. No specific names
of interim board candidates were discussed between
Ms. Burr and IANA or itsrepresentatives. Ms. Burr,
however, specifically encouraged | ANA to seek input
ontheissueof theinterim board sel ection from some
of its critics, citing Jay Fendlo, President of
| perdome, asan example of an individual committed
to the development of a new, DNS management
organization but dso acritic of thel ANA process.

To the best of her recollection, during the week
of September 21, 1998, Ms. Burr received a tele-
phone call from Mr. Sims, who reported that the
European Commissionwas"insisting" onaparticul ar
candidatefor theinterimboard. Mr. Simsinquired as
to whether the United States had a position with
respect to this potential board member. Ms. Burr
responded, after discussion with Mr. Magaziner, that
the U. S. Government had no position asto possble
candidates for an interim board and that the Adm-
inistration believed that no government had the right
to dictate to the private sector the selection of
candidates to the board of directors.

(2) The proposed interim board members. Depar-
tment of Commerce officialshad no communications
with proposed interim board members.

(3) Representatives of foreign governments. To the

best of her recollection on two occasions between
September 7, 1998 and September 18, 1998, Ms.
Burr spoke with Christopher Wilkinson, Adviser,
Directorate-General XlIlI, European Commission,
regarding the ICANN board. Mr. Wilkinson indica-
ted that the Commission had in mind severa
candidatesfor theinterim board of directors. Onboth
occasions, Ms. Burr suggested that any European
recommendations be sent directly to Mr. Sims, Dr.
Postel and IFWP organizers.

On September 9, 1998 Ms. Burr and Karen
Rose, Telecommunications Policy Specialist, Office
of Internationd Affairs, NTIA, met with Michelle
D’Aurey and Janis Doran, representatives of the
Canadian Government to discuss preparationsfor the
October 7-9 Organization for Economic Cooperation
and Development (OECD) meeting in Ottawa,
Canada. During the course of the conversation, the
Canadian representatives inquired about DNS, and
whether a Canadian would serve on the board of
directors of the new corporation. Ms. Burr and Ms.
Rose suggested that any Canadian recommendations
should sent directly to Mr. Sims, Dr. Postel and
IFWP organizers. On September 28, 1998, Ms.
Doran informed Ms. Burr and Ms. Rose that the
Canadian government had recommended two indi-
vidualsto IANA representatives.

Ms. Burr aso had aconversationwith Australian
government representatives that took place, to the
best of her recollection, on or about July 1, on the
White Paper process in general. The Australian
representativesindicated that they wereinterested in
proposing an individual for the board of the to-be-
formed corporation. Ms. Burr suggested that they
contact Dr. Postel or IFWP organizers directly
regarding thisissue.

In a meeting with Ambassador Aaron on
September 25, 1998, European Union Commissioner
Martin Bangemann raised the issue of the com-
position of the interim board with the Ambassador.
Ambassador Aaron, in turn, informed Andy Pincus,
Department of Commerce General Counsel, and Ms.
Burr of Commissioner Bangemann'sinterest. Neither
Ms. Burr nor Mr. Pincus transmitted thisinterest to
Dr. Postel or any other IANA representative.

(4) Other individuals and organizations outside the
U.S. government. To the best of her recollection
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during thefirst week of August, Mr. Roger Cochetti,
Program Director, Policy and Busi nessPlanningwith
IBM'sInternet Division, contacted Ms. Burr and said
that he wasworking on devel oping a set of namesfor
the interim board. He indicated that Esther Dyson
was being considered and asked Ms. Burr for sug-
gestions of potential board members from the civil
liberties and/ or public interest community. Consist-
ent with the Department's position refraining from
recommendations, Ms. Burr did not provide Mr.
Cochetti with any suggestions or indicate any
preference for potentid interim board members.

Enclosed please find records responsive to this
guestion, Please note that Department of Commerce
personnel are regularly copied on various e-mail
broadcest lists and, as a result, have received
thousands of unsolicited e-mail messages from the
Internet community, some of which may have
reported on IANA's participation in the IFWP
process or the proposed ICANN board. Department
of Commerce personnel, however, did not act on
these unsolicited broadcast messages. We are not
providing copies of these unsolicited e-mails at this
time, however, we will do so if the Committee feels
that they would berelevant to itsinquiry. | hopethat
this information addresses your concerns. The
Department of Commerce will gladly keep you and
your staff informed of our progress to privatize
management of the Internet DNS. We are, of course,
availableat your convenienceto discussthe contents
of thisreplyfurther. If you have any questions, please
do not hesitate to contact me or Susan Truax at
(202)482-6440.

John Sopko
Chief Counsel for Special Matters

Letter from Ira Magaziner

THE WHITE HOUSE
WASHINGTON

October 27, 1998
Tom Bliley
Chairman
Committee on Commerce
U. S. House of Representatives
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Room 2125, Rayburn House Office Building
Washington, D. C. 205 15-6115

Dear Charman Bliley:

This letter is a preliminary response to your
inquiry of October 15 concerning the Administra-
tion's role in the transfer of the Internet's Domain
Name System (DNS) from the public sector to the
private sector. If ater reading this response, you
desirefurther information, | will forward itto you by
your requested date of November 5.

Before addressing your specific quegtions, it
would perhaps be useful to describe to you the
process which we have undertaken since July 1,
1997, when the President directed the Commerce
Department to oversee the transition of the DNS to
the private sector.

In the Presidential directive on electronic com-
merce issued on July 1, 1997, the President stated:

"I direct the Secretary of Commerce to
support efforts to make the governance of
the domain name system private and
competitive and to create a contractually
based self-regulatory regimethat deal swith
potential conflicts between domain name
usage and trademark laws on a global
basis."

In his directive, the President created an
interagency working group to oversee the
implementation of the various partsof hiselectronic
commerce strategy. As a coordinator of thisgroup, |
have supervised the interagency process which has
overseen the Commerce Department's DNS efforts.

On July 2, 1997, the Department of Commerce
issued a Request for Comments (RFC) on DNS
administration. During the comment period, more
than 430 comments were received, amounting to
some 1,500 pages.

Informed by these comments and other broad
consultations, on January 30, 1998, the Department
of Commerce issued for comment "A Proposd to
Improve the Technical Management of Internet
Names and Addresses' also known as the Green
paper. It made proposal sto privati zethe management
of Internet names and addresses. The Department
received more than 650 public comments from



around theworld on the proposal, amounting to over
2000 pages.

Inresponseto these commentsand reflecting the
rapid pace of technological development of the
Internet, the Department issued on June 5, 1998 its
plan, "Management of Internet Names and Ad-
dresses’ ( also known as the White Paper ). The
White Paper invited the international community of
private sector Internet stakeholdersto work together
to form a new corporation by October 1 to manage
DNS functions currently performed by or on behalf
of the U. S. Government. These functions include
1)management of the Internet |P numbering system;
2) coordination and management of the Internet root
server system; 3) alocation and management of
generic top level domains; and 4) coordination of
Internet protocol assgnments.

In keeping with the principles of the President's
el ectronic commercedrategy, the White Paper states
that the new corporation should be a private,
non-profit, globally and functionally representative
organization, operated on the basis of sound and
transparent processes that protect against capture by
self-interested factions. It further statesthat the new
corporation's processes need to be fair, open and
pro-competitive, and should have mechanisms for
restructuring itself to reflect changes in the con-
stituency of Internet stakeholders.

The White Paper also sets conditions for
negoti ationsbetween the Commerce Department and
Network Solutions, Inc. (NSI), a private company
which manages certain aspects of the DNS for the
Government, designed to end the NSI monopoly in
the registration of second level domain names in
generic top level domains. It also calls upon the
World Intellectual Property Organization (WIPO) to
conduct a study to be presented to the new
organization on the proper way to handle trademark
issues related to the DNS.

Finally, the White paper indicates that the U. S.
Government would continueitsoversight of theDNS
for atransition period not to exceed two years and
that the Government would consult with other inter-
ested governments during the process of forming the
new corporation and during the period of oversight.

The Department of Commerce hascompletedits
negotiations with NSI and an amendment to the
cooperative agreement between the U. S. Govern-

ment and NSI, which accomplishthegoalslaid outin
the White Paper, and was announced on October 6.

WIPO has begun its study and hasindicated that
it will be prepared to report to the new corporation
early in 1999.

The White Paper's principles and process won
widespread support from the Internet community
worldwide. Immediately after it was issued, at |east
two different efforts were initiated to respond to it.
One process was initiated by the Internet Assigned
Numbers Authority (IANA), the group at the
University of Southern California which now per-
forms some of the DNS functions under contract
with the Defense Advanced Research Projects
Administration (DARPA). The other process, the
International Forum for the White Paper (IFWP) was
initiated by NSI, The Domain Name Rights Coalition
(DNRC), the Commercial Internet Exchange (CIX)
and a number of other companies and associations.

The IANA process consisted of solicitations of
views on the Internet and negotiations with various
groups on five successive drafts of proposed bylaws
for thenew corporation. The | FWP processconsisted
of a series of public meetings chaired by Professor
Tamar Frankel from Boston University and coord-
inated by asteeringgroup. These meetingswere held
throughout the summer in Reston, Geneva, Sing-
apore and Buenos Aires. In addition, a meeting
convened by the European Unioninconjunctionwith
this process was held in Brussels.

The Administration encouraged both processes
and we would have encouraged other processes
initiated by private sakeholders had they emerged.
We did not see it as our role to define any specific
process as being legitimate. Advocating private
sector leadership to us meant allowing the private
sector to lead, even if this meant competing pro-
cesses for aperiod of time.

Those organizing the IANA processfelt that the
IFWP process was not sufficiently democratic
because it gave undo weight to those who had the
timeand money to attend meetings around theworld,
apossibility not open to many Internet stakehol ders.
They argued that a process of successve drafts
publicly posted on the Internet with opportunitiesfor
public comment was more democratic.

Those organizing the IFWP process argued that
the meetings were more democratic because no one
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group controlled the drafting pen and the give and
take of meetings and associated discussions on line
provided for a more open process.

We did not see it as our role to shut off one
process or the other. Instead, we encouraged those
organizing each processto cooperae with each other
asmuch as possible. Weencouraged those associ ated
withthe | ANA processto attend the IFWP meetings,
and | believe that representatives from the IANA
group and those associated with it did attend all the
meetings. We also encouraged those organizing the
IFWP process to respond to the IANA drafts and |
believe that many did do so.

| spoke at two of the IFWP meetings, reiterating
the principles of the White Paper and urging that
consensusbereached. | responded to phone callsand
meeting requests | received from representatives of
both groups and from avariety of other participants
in the process. As expressed in the White Paper, |
also had periodic conversations with representatives
from other interested governments who requested to
participate in the process. These included the Euro-
pean Union, France, Great Britain, Australia and
Japan.

In late Augud, | was informed that the IFWP
group was divided on whether to hold a wrap up
meeting to summarize its work and produce a
proposal. | gather that avote taken on thispossibility
at one of their meetings produced a slight mgority
against the idea of a wrgp up meeting. | was aso
informed that some people associated with IFWP
wanted to hold a meeting & Harvard University in
mid September to culminate the processand hammer
out afina agreement. Tamar Frankel requested that
| cometo the meeting and put the US Government on
record as officially sanctioning that meeting as the
process we would recognize.

Others, including some who had been sponsors
of the IFWP process such as CIX, opposed the idea
of suchameeting, preferring to negotiatewith IANA
to incorporate into its latest draft the consensus
points of the |FWP meetings.

Those favoring a big public meeting felt that it
would be more democratic. Those opposing theidea
of ameeting felt that a large discussion forum of that
sort was not the best way to draft a final set of
bylaws and that the location of any such meeting
would inherently bias the results since those who

Page 26

lived closest to the meeting site would have the
greatest representation.

The Administration decided not to endorse one
view or the other. Instead, we urged the groups to
talk with each other and to try to reach consensus.
Weleft it to them to decide whether thiswould occur
in a big meeting or not.

Fromtalking to thevariouspartiesinvolved, and
reading the various lists on which groups were
communicating with each other, we felt that con-
sensus could be reached. There appeared to be
agreement on 80% of the issues, a consensus which
had been formed over the past months. The areas of
disagreement were serious, but we believed could be
negotiated.

While encouraging the groups to talk with each
other, we understood that there could be one of two
outcomes, either of which would provide the basis
for a next step. There might emerge a consensus
proposal becausethe existence of the deadlinewould
force the groups to come together. If not, we would
receive two or three proposals representing the
consensus of different groups and we could then put
together a process to reconcile differences after
taking the pul se of the Internet community.

The latter has been the result. From the vast
array of factions and proposals which existed last
June, we now have three proposals which follow
from the White Paper (and one proposal which
rejects the White Pgper principles and process and
has little support in the public comments). These
proposals agree on most of the fundamental issues,
There are serious areas of disagreement, but we
believe, having talked at length with the proposing
groups, that these differences can be bridged.

The public comments we have received, num-
bering over 500 pages, provide the guideines for
these discussions. We have sent letters to the three
groupsthat have made proposal s expressing the con-
sensus of the public comments and have encouraged
them to engage in discussions to reach asatisfactory
conclusion based on the public comments.

Most of the public comments support moving
ahead with the ICANN group, but most a so support
many of the concerns voiced in the other proposas
about the insufficient accountability, transparency,
and protections against conflicts of interest in the
ICANN proposal. If these and some other modi-



fications are made in the ICANN proposal, we
believe that there will be sufficient consensus to
move ahead.

As with many issues relating to the new digital
economy, there are no established templates to
follow on how to set up an organi zation to coordinate
the DNS system. While this process has had many
twistsand turns, there has been significant progress.
Even after the Commerce Department entersinto a
transition agreement with a new organization, there
will be many difficult decisions and consensus
building processes which will be necessary before
that organi zation attainslegitimacy and stability. The
U. S. Government will have an important oversight
role to play during this transition. The Admin-
istration will be pleased to work with you and your
committee as we proceed through this difficult and
uncertain process.

With this introduction, 1 will now turn to your
specific questions,

1. The Commerce Department will respond to this
question since it involves authorities of the Com-
merce Department.

2. As indicated above, after the White Paper was
issued, IANA expressed an interest in submitting a
proposal to meet the objectives of the White Paper
process. In a few phone cals with Jon Postel and
others from IANA in June, | encouraged them to do
so, indicating that they should try to consult widely
and achieve as broad based a consensus as possible.
The IANA is a respected organization which has
often succeeded at finding consensus within the
Internet community over theyears. Though there had
been controversy over the IANA role in an Internet
Society process to address domain name issues
during the previous year, IANA was certainly
capable of potentially pulling together a process
which might find consensus and therefore there was
no reason to discourage them.

When the IFWP process was proposed, | also
encouraged its organizers. When the IANA group
phoned me late in June and asked my opinion about
the IFWP process, | encouraged them to participate.

As different groups approached me in
September, | urged them to speak with each other to
try to find consensus.

3. On October 2, in a phone conversation, | did
encourage the Department of Commerceto limit the
comment period. The stakeholders interested in the
DNS had been following the issues all summer and
were well aware of the October 1 deadline. Thereis
a very widespread view among these stakeholders,
reflected in the public comments, that after years of
debate, this process should move forward quickly.

| believed on October 2 and still believe that
virtually all those who wished to comment would be
able to do so in the ten day period provided for
public comments. We have not received asignificant
number of requests to extend the period for com-
ment. Assuming that ICANN and the Commerce
Department reach an agreement, there will be
opportunity for public comment on it before it
proceeds.

4. The ICANN group approached me late in August
to describe the board structure and possible board
members they were considering appointing. | urged
them to try to find people of stature who would be
viewed as independent, to consult widdy before
making choices and to make public as soon as
possible the names they were considering. | had a
few subsequent discussions with them as they
considered names to propose.

In one discussion, they indicated that they were
proposing four U. S. representatives, one repre-
senting academia, one from the policy community
and two from the business community. They had
settled on the representatives from academiaand the
policy community and asked my advice on the
business representatives. | told them that it was not
approprigte for me to make specific recom-
mendations. When pressed, | gave them examplesto
indicate the stature and type of individual | thought
might be appropriate, for example someone at a
senior level from acompany with significant interest
in the Internet but not a significant interest in DNS
issues as one choice, and someone from a company
using the Internet who understands trademark issues
as another choice. | suggested a few names as
examples, none of whom were proposed.

In a few subsequent discussions in mid
September, | expressed concern about the lack of a
developing country representative and about the fact
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that Europe had three members and the Asia/ Pacific
region had only two. | suggested that a structure with
four from the U. S, two from Europe, two from
AsialPacific and one from a developing country,
perhapsin Lain America, would be more reflective
of Internet usage.

| had anumber of discussionswith officialsfrom
foreign governments on this issue which usually
occurred as one item in adiscussion of a number of
Internet related issues. These included repre-
sentatives from the European Union, the Japanese
government and the Australian Government. |
discussed withanumber of European Union officials
my view that their representation should be roughly
equivalent to that of the Asia Pecific region and that
there should be some devel oping country represent-
ation. They indicated that they had already discussed
the matter with the IANA group and felt that the
structure as proposed by IANA was more
appropriate.

In discussions with the head of the National
Officefor the Information Economy in Australia, he
indicated that he had discussions with the IANA
group supporting the Australian nominee that the
IANA group was proposng. Similarly, on atrip to
Japan in mid September, | discussed with MITI and
MPT officials, thel ANA proposed Japanese member
of the board. These officials expressed their support
for that candidate.

In the European and Australian cases, the other
government representatives brought up theissue and
| discussed it with them, but indicated that they
should talk to the IANA group directly. In the
Japanese case, | responded to questions about
whether | knew who from Japan, if anyone, was
being considered for the board by IANA. | expressed
what | had been told by the IANA group and heard
their reactions.

| do not know, and don't believe | have ever met
or talked with seven of the nine people that have
been suggested for the interim board of ICANN. |
have met Jun Murai once, on arecent visit to Tokyo
when he was part of a group of Internet experts
invited by the U. S. embassy to have a breakfast
meeting with me at the embassy. | did not discuss his
potentid board nomination with him.

| have known Esther Dyson for many years and
frequently meet her when we are asked to speak at
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the same fora. | did not suggest her for this board.
She approached me at a meeting in late August and
indicated that she had been asked if she would be
interested in serving on the board. She asked my
opinion about whether the new organization would
be significant. | indicated that the new organization
would play animportant role but made clear that no
decision had been made as to whether the ICANN
proposal would in fact go forward.

| would be pleased to meet with you and or your
staff to discuss these matters further. In particular, |
would be happy to discuss whether there is any
additional information or documentationyou require.

Sincerdy,

IraC. Magaziner

Senior Advisor to the President for Policy
Development

The Computer as a
Communication Device
Report from SIGCAS/POLICY 98

ACM Conference

by Ronda Hauben
ronda@umcc.ais.org

The SIGCAS/POLICY 98 ACM conference on
Computers and Social impact held in Washington
D.C.® The conference was a combination of papers,
talks and panels about computers and society and
about government policy. These papers were
interesting in parts, and problematic in other parts.
The issue that | felt emerged was the need for a
vision for the future development of the Internet, a
vision that recognizes the importance of the com-
munication that the Net makes possible, and one that
makes it possible to expand and build on the
research, educational and scientific origins of the
development of the Net.

One speaker from the University of Pittsburgh,
Professor Janet Ward Schofield, described research
conducted under an NSF grant to explore bringing
the Internet into the schools in the Pittsburgh area.
She described how difficult and yet welcomed was
the process. In most cases, the research grant
provided 2 or 3 computers with Internet access into



certain selected classes. This meant that the Internet
was seen as a scarce good. Students asked to use it
and disputes arose. The research described how
teacherswith 30 students and a lesson for the whole
classwould havedifficulty deciding how to integrate
3 students using the Internet into that lesson. There
were many others problemsdiscovered.? However,
what seemed the most important observation that
Professor Schofield shared with us during questions
after her talk was that those students who used the
Internet for communication found it of interest over
along period of time, while those using it to surf the
web didn't maintaintheir interest. Also she observed
that when used for communication, students loved
using the Internet. After the research group inter-
viewed the students who had taken part in the
program, they reported that studentsfeltthat withthe
Internet they could do things that were real, they
could create something that someone el sewould use.
Previously so much of what they did was for the
teacher, while using the Internet was conducive to
thekind of learning that happenswith andfor others.

What studentsreported was something important
to examine. What isthe significance of their recogn-
ition that the collaborative and interactive learning
and communication made possible by using the
Internet isinteresting and valuable?

This is similar to an observation made by
Norbert Wiener in a period before computers had
becomegenerally accessible and widespread. Wiener
recognized that in the development of automation,
the feedback one received was crucia to determine
how to continue in pursuit of one's objectives. He
recognized how theinteractive mode and the signal's
communicated were of crucia importance to the
continual operation and development of automatic
machinery. Wiener also determined that at the heart
of automation was the nature of the relationship
between the human and the machine. What should be
the role of each in this relationship? This was a
crucia question to identify and study. Building on
Wiener's work, J.C.R. Licklider, one of the early
networking pioneersand visionaries, did astudy and
concluded that the human-computer rel ationshipwas
one of symbiosis, or mutual dependence and
contribution.® Licklider also began to envision an
intergal actic computer network.

Thus students utilizing the Internet in Professor

Schofield'sresearch, had rediscovered something that
cybernetic pioneer Norbert Wiener and networking
pioneer J.C.R. Licklider had identified and studied.
Thestudentswere excited by theability of computers
and the Internet to facilitate communication, and
interactive, collaborative work and rel ationships.

In the 1930's Norbert Wiener was part of a
seminar to encourage an interdisciplinary approach
to the problems of communication in animal and
machine.” In the 1940's Wiener's ideas about com-
muni cation and feedback in man and machine hel ped
to spawn new visions of researchfor thoseinterested
in communication from a myriad of scientific and
engineering disciplines. In the Spring of 1947,
Wiener began a series of weekly meetings where
those involved in different disciplines would gather
and sharetheir research. Jerome Wiesner, fromMIT,
who participated in those seminars, reports how they
gave birth to important new ideas and to
collaborative research for many years afterwards.®
Included in the research tha grew out of these talks
seminars was the work on time-sharing and
networking.

At the heart of the devel opment of ti me-sharing,
the ARPANET and the Internet is the devd opment
of the computer as acommunications device. Isthis
new paradigm affecting different areas of computer
science research and practice? What new method-
ological and theoretical developmentsisthismaking
possible? In order to understand this achievement,
however, isit again necessary to undertake interdis-
ciplinary discussion and study? Isit impossibleor at
least more difficult to understand the role of com-
puter asacommunication devicein aparticular field
if that field of study isisolated from other fields?

What will grow out of effortsto foster interdis-
ciplinary research and study and increased commun-
ication, around the role of communication in dif-
ferent fields of computer science research and
practice? How would such an efort impact the
theory and practice of computer science?

The past 40 years have seen tremendously im-
portant developments in the fields of computers and
communications and the marriage of computers and
communication. Out of these collaborative relation-
ships and research in the role of communication in
different disciplines has grown the current devel op-
mentsthat have created the Internet. Discussing and
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sharing views of what was made possible by the Net
has in the pagt helped to clarify the vision for the
future of the Net. We are now standing on a new
plateau, but to scale the next summit we need to
pause and understand how we have gotten this far.
Maintaining a connection with the principles and
insightsthat made our current achievementspossble
will help to provide the lenses to view the next
summit to be scaled. And the continued study of and
research into the role of the computer as a com-
munication device will provide the ropesto connect
us as we continue the climb.

Footnotes

(1) The SIGCA S/Palicy '98 Conferencewasheld by ACM May
10-12, 1998. See "Proceedings of the Ethics and Social Impact
Component”, ACM Policy '98.

(2) See for example Janet Ward Schofield and Ann Locke
Davidson, "The Internet in School: The Shaping of Use by
Organizational, Structural, and Cultural Factors,” in S.
Lobodzinski & |I. Tomek (Eds.) Proceedings of WebNet 97 -
world Conference of the WWW, Internet, & Intranet (pp.
485-489), Charlottesville, FA: Association for the Advancement
of Computing in Education, 1997. Professor Schofield noted
that where all students in a class had access to a computer the
problem of computer as a scarce resource didn't occur.

(3) See for example, Netizens: On the History and Impact of
Usenet and the Internet, IEEE Computer Society Press, Los
Alamitos, 1997, p. 80-83.

(4) ibid. p. 79.

(5) ibid.

[Editor's Note: The following is areport of the U.S.
General Accounting Officeanalyzingtheillegality of
the creation of a private corporation to carry out
government functions.]

GAO Review of Government
Creation of Non-Profit
Corporations

February 10, 1998

The Honorable Ted Stevens
United States Senate
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Dear Senator Stevens:

This letter is in response to your request dated
November 28, 1997, asking usto review the Federal
Communications Commission's implementation of
section 254(h) of the Communications Act of 1934,
as amended. 47 U.S.C. sec. 254(h). Subsection
254(h) providesthe authority for the Commission to
authorize universal service support benefits for
eligible schools and libraries and rural health care
providers.

Y our request concerns those provisions of the Com-
mission's ordersimplementing subsection 254(h) that
led to the incorporation in Ddaware of two not-
for-profit corporaions. These corporations were
formed to administer certain functions of the uni-
versal service programsfor schoolsandlibrariesand
rural health care providers. The Chairman of the
Commission selects or approves the board of
directorsfor theseentitiesand the operating expenses
of the corporations are recovered from industry fees
assessed to support universal service. You asked
whether the Commission has the legal authority to
establish such corporations. In addition, you asked
us to describe the federal laws (for example, the
Federal Advisory Committee Act), employment
rules, and congressiona oversight that govern the
operation of the corporations.

We sought the views of the Commission about these
and other questions, and by letter of January 5, 1998,
the Commission provided its legal opinion.

Question 1. Was the Commission authorized to
establish the Schools and Libraries Corporation and
the Rural Health Care Corporation?

Answer: Asexplained more fully below, the Com-
mission exceeded its authority when it directed the
National Exchange Carriers Association, Inc.
(NECA) to create the Schools and Libraries
Corporation and the Rural Hedth Care Corporation.
The Government Corporation Control Act specifies
that "[a]n agency may establish or acquire a corp-
oration to act as an agency only by or under alaw of
theUnited Statesspecifically authorizing theaction.”
31 U.S.C. sec. 9102. These entities act asthe agents
of the Commission and, therefore, could only be



created pursuant to specific statutory authority.
Because the Commission hasnot been provided such
authority, creation of the two corporations violated
the Government Corporation Control Act. Because
the Commission has argued that it did not "establish
or acquire" the corporations, we provide some
background about the establishment of the corp-
orations. More detail is contained in the attached
Appendix.

Establishment of the Corporations

Section 254, as added by the Telecommunications
Act of 1996[1], among other things, made the
Commission's universal service mandate more
explicit and extended the reach of universa service
support to schools, libraries, and rura health care
providers. The section requires the Commission,
acting on the recommendations of a Federal-State
Joint Board, to define universal service and develop
specific, predictable, and equitable support mech-
anisms. The provision expands both the base of
companies that contribute to the universal service
fund and the category of customerswho benefit from
the universal service support programs.

Section 254 is silent on how the Commission is to
administer the universal service programs, including
the programs for schools and libraries and rural
healthcareproviders. IntheUniversal ServiceOrder
released on May 8, 1997, the Commission, consi stent
with the Joint Board's recommendation, determined
that it would createa Federal Advisory Committeeto
recommend a neutral, third-party permanent
administrator of the universal service programs. In
the interim, the Commission appointed the National
Exchange Carrier Association, Inc. (NECA) the
temporary administrator, subject to changes in
NECA's governance.[2] NECA was established in
1983, at the direction of the Commission, as an
association of local exchange carriers (LECs) to
administer the interstate access tariff and revenue
distribution process.[3] Prior tothat time, AT& T had
acted as a tariff filing agent for the entire industry
and had also performed most of the administrative
functionsin connection with the settlements pooling
arrangement.[4] Since NECA's creation, the
Commission has assigned it the responsibilities for

administering the existing universal servicefundand
other explicit support mechanisms. On July 18, 1997,
the Commission rel eased NECA's Governance Order
and directed NECA to create an independently
functioning not-for-profit subsidiary to bedesignated
the Universal Service Administrative Company
(USAC) that would temporarily administer the
universal servicesupport programfor high-cost areas
and low-income consumers, as well as perform
billing and collection functions for all of the
universal service programs, including the programs
for schools and libraries and the rura hedth care
providers.[5]

The Commission also directed NECA to create two
unaffiliated, not-for-profit corporations to be
designated the Schools and Libraries Corporation
and the Rural Health Care Corporation. The
Commission concluded that such entities were
critical to the successful implementation of the
schoolsand libraries and rural health care programs.
Moreover, to ensure continuity in and efficient
administration of these programs, the Commission
concluded that the corporations should continue to
performtheir designated functionseven after thedate
on which the permanent administrator is appointed.
Thus, the Commission removed these entities from
the scope of the functions that will be performed by
the temporary and permanent administrator.

NECA was directed to incorporate the corporations
under the laws of Delaware and to take such steps as
are necessay under Ddaware and federal law to
make the corporations independent of, and
unaffiliated with, NECA and USAC. NECA was
further required to submit to the Commission for
approva the proposed articles of incorporation,
bylaws, and any documents necessary to incorporate
the independent corporations in order for the Com-
mission to determine prior to their establishment that
the requirements of the Order had been satisfied.

This Order and the subsequent incorporation docu-
ments provide that the corporations were organized
by the Commission to carry out functions connected
with the provision of universal service support to
schools, libraries, and rurd health care providers.
These functions include the administration of the
application processfor schoolsandlibrariesand rural
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health care providers and the establishment of a
websiteon which applicationswill be posted. See47
C.F.R. sec. 69.618(a), 69.619(a).

The certificate of incorporation of the Rural Health
Care Corporaion specifies tha the purpose of the
corporation”... is defined in the Federal Commun-
ications Commission's... rules a 47 C.F.R. sec.
69.618, asit existstoday and asit may be amended.”
Thecertificate of incorporation further statesthat the
corporation may engagein other activities"solongas
itisconsistent with FCC Ordersand Rules."[6] Inits
letter to our Office of January 5, the Commission
stated that it did not envison these entities
"operating outside the scope of the activities set forth
inthe Commission'sorders.” Commission letter at 9.

Under Commission rules the boards of directors of
these entities are comprised of members either
selected or approved by the Chairman of the Com-
mission. The size and composition of the boardsis
set by the Commission, asistheterm of office. The
Commission Chairman must approve the removal of
any director as well as a resolution to dissolve the
Corporation. The Chief Executive Officer (CEQO) of
these corporations must be approved by the Chair-
man of the Commission. Authority to enter into
contracts must be in compliance with Commission
rules. All of these requirements have been included
in the corporations' by-laws.

Authority to Establish the Corporations

It is the Commission's view that it has authority to
establish the Schools and Libraries Corporation and
the Rural Health Care Corporation under sections
4(i) and 254 of the Communications Act of 1934, as
amended. Section 4(i) of the Act provides that:

"The Commission may perform any and all acts,
make such rules and regulations, and issue such
orders, not incong stent with this chapter, as may be
necessary in the execution of its functions." 47
U.S.C. sec. 154(i).

Although werecognizethe breadth of section4(i),[ 7]
the provision is constrained by the later passage of
the Government Corporation Control Act. Under the
Control Act:

Page 32

"[aln agency may establish or acquire a
corporation to act as an agency only by or under a
law of the United States specifically authorizing the
action." 31 U.S.C. sec. 9102.

Section 4(i) does not provide the specific statutory
authority needed by the Commission to meet the
requirementsof the Control Act. Nor do wefind that
section 254 provides this authority.[8] Indeed, the
Commission does not suggest that either of these
provisions is broad enough to overcome the
requirement of the Control Act. Rather, inaletter to
our office dated January 5, 1998, the Commission
contends that the Control Act is not implicated
because the Commission did not "establish or
acquire” the Schoolsand LibrariesCorporation or the
Rural Health Cae Corporation in this case
According to the Commission, NECA established
these corporations as a condition of becoming the
temporary administrator.

We disagree. The Control Act requirement that a
Federal agency possess specific authorization to
"establish or acquire" a corporation to act as an
agency could not be avoided by directing another
organization to act asthe incorporator. Inour view,
the Control Act prohibits an agency from creating or
causing creation of a corporation to carry out
government programs without explicit statutory
authorization.

Prior to enactment of the Government Corporation
Control Act in 1945, there was no requirement for
specific authority to create corporations. As the
Supreme Court noted in Lebronv. National Railroad
Passenger Corporation, "[b]y the end of World War
I1, Government-created and -controlled corporations
had gotten out of hand, in both their number and
their lack of accountability.” Lebron v. National
Railroad Passenger Corporation, 513 U.S. 374, 389
(1995). Partly in response to this proliferation of
corpordions, a Joint Committee of Congress
conducted a 2-year study and issued a "Report on
Government Corporations' in 1944.[9] The report
concluded that from simple beginnings the govern-
ment corporation concept had evolved into a
rationde for a maze of quasi-governmental corpor-
ations with little accountability. The inevitable



results of this growth, noted the report, was the
impairment of control by the Congress. Id. at 2. The
report went on to find that the corporations had little
congressional or executive branch supervision, few
fiscal controls, and in many instances were in
competition with the private sector. Specifically, the
report stated: "Thereisno effective over-all control.
Alone, or in certain groups, these corporations are
autonomous.”[10] The Committeecalledfor over-all
public control to be established.[11]

Legidative control of government corporations
actually occurred in two stages during 1945. In
February of that year, legidation required theGenerd
Accounting Office (GAO) to audit the financial
transactions of all government corporations.[12] In
December, the more comprehensive Government
Corporation Control Act superseded these audit
requirements.[13]

The Act was intended to make the corporations
accountable to the Congress for their operations
while allowing them the flexibility and autonomy
needed for their commercial activities. Under the
Act, the Bureau of the Budget (now Office of
Management and Budget) controlled the corpor-
ations' budgets, Treasury controlled financial trans-
actions, and GAO performed financial auditing.[14]

The Act aso specified that without explicit con-
gressiona authorization, no corporation should be
acquired or created by "any officer or agency of the
Federal Government or by any Government corp-
oration for the purpose of acting as an agency or
instrumentality of the United States...." sec. 304(a),
59 Stat. 602. In addition, the Act required that all
corporationsthen operating under state charterswere
to bedissolved and reincorporated under federal law.
The House Report accompanying the legislation
stated:

"The committee does not consider the practices of
chartering wholly owned Government corporations
without prior authorization by the Congress or under
Statecharterstobedesirable. 1t believesthat dl such
corporations should be authorized and chartered
under Federal statute. The bill provides that in the
futureall corporationswhich areto beestablished for
the purposeof acting asagenciesor instrumentalities

of the United States must be established by act of
Congress or pursuant to an act of Congress
specifically authorizing such action.” H.R. Rep. No.
79-856, at 11 (1945).

The Congressenacted | egislation whoseapplicability
was to be encompassing. The requirement for
specificlegidativefoundation for corporationsto act
as agents of the United Stateswas not to be thwarted
by having another party act as the incorporator. In
fact, the identity of the incorporator was not the
determinant of the statue's applicability; the act
expressly prohibitsthe "acquisition” of corporations
to act as instrumentalities of the United States. As
the Supreme Court noted in Lebron, the purpose for
providing that government corporations could not be
established (or acquired) without specific legidlation
"...was evidently intended to restrict the creation of
all Government-controlled policy-implementing
corporations, and not just some of them.” 1d. at 396.
Thus, if an entity was to be established for the
purpose of carrying out government functions under
the control of an agency, legislation would be
necessary. In other words, an agency on its own
could not create or cause to be created a "captive
corporation” to carry out government functions and
designate such an entity as "private.”

As discussed above and detailed in the atached
Appendix, the School sand LibrariesCorporation and
the Rura Health Care Corporaion were clearly
created to carry out governmenta functions in
connection with the Commission's responsibilities
under section 254. We note that even the corpor-
ations, themselves, do not deny that they were
established by the Commission. For example, the
Rural Health Care Corporation, in its Request for
Proposals for Program Administration Services
defined itself as

"...anot-for-profit organization created by the Fed-
eral Communications Commission (FCC) to admin-
ister funds allocated to rural health care providersto
aid in improving the telecommunication infra-
structure at rates reasonable and acceptabl e to urban
health care providers." (emphasis added).

NECA simply acted as the incorporator for the
convenience of the Commission. Thereisno nexus
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between NECA 'sroleastemporary administrator and
the creation of these corporations. By the
Commiss on'sownrules, theseentitieswereremoved
from the mandates of both the temporary and
permanent administrator. Under the circumstances,
we conclude that the Commission violated the
Government Corporation Control Act by directing
the establishment of the Schools and Libraries
Corporation and the Rural Hedth Care Corporation
to act asitsagentsin carrying out functions assigned
by statute to the Commission.

Question 2: What federal laws (for example the
Federal Advisory Committee Act), employment
rules, and congressiond oversight apply to the
operation of the corporations?

Answer 2: The Commission’'s Order required that
private corporations be established. As such, they
are not subject to statutes that impose obligations on
federal entities and federal employeesin the areas of
employment practices, procurement, lobbying and
political activity, ethics, and disclosure of infor-
mation to the public. On the other hand, each of the
corporations is subject to federal statutes applicable
to private corporations, unless outside the coverage
of the statute. For example, we note that the Federal
Advisory Committee Act (FACA) would not apply to
these corporations since these entities are primarily
operational in nature.[15]

Finally, as established by the Commission, Congress
has no direct oversight over the corporations. The
corporations do not provide budget information
directlyto Congress, but rather are accountableto the
Commission, which in turn, is accountable to the
Congress.[16]

We trust thisisresponsive to your inquiry.
Sincerdy yours,

Robert P. Murphy General Counsel

Notes:

1. Pub. L. 104-104, 110 Stat. 56 (1996).

2. Federal-State Joint Board on Universal Service, First Report
and Order, CC Docket No. 96-45, FCC 97-157 (rel. May 8,
1996) (Universal Service Order).

3. MTSand WATS Market Structure, Third Report and Order,
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CC Docket No. 78-72, Phase |, FCC 82-579 (rel. February 28,
1983).

4. With the imminent breakup of AT&T, the Commission
believed that AT&T could no longer perform this function in
the post-divestiture environment.

5. Changesto the Board of Directors of the National Exchange
Carrier Association, Inc. and Federa-State Joint Board on
Universal Service, Report and Order and Second Order on
Reconsideration, CC Docket No. 97-21 and No. 96-45, FCC
97-253 (rel. July 18, 1997) (NECA Governance Order).

6. A similar provision is contained in the Schools and Libraries
Certificate of Incorporation. See 47 C.F.R. sec. 69.619(a).

7. Courts have characterized thissection asanalogousto Article
1, Section 8, Clause 18 of the Constitution, which authorizes
Congress to make all laws that "shall be necessary and proper"
for carrying out its enumerated powers and "all other powers"
vested in the federal government. Mobile Communications
Corp. of Americav. FCC, 77 F.3d 1399, 1404 (D.C. Cir. 1996),
cert. denied, 117 S. Ct. 81 (1996); New England Tel. & amp;
Tel. v. FCC, 826 F.2d 1101, 1107-08

(D.C. Cir. 1987); North American Telecommunications Assn
v. FCC, 772 F.2d 1282, 1292 (7th Cir. 1985); see also United
States v. Southwestern Cable Co., 392 U.S. 157, 181 (1968).

8. The Telecommunications Act of 1996 did provide the
Commissionwith specific authority "to create or designate” one
or more impartial entities to administer telecommunications
numbering and to make such numbers available on an equitable
basis. 47 U.S.C. sec. 251(e)(1). It also established a body
corporate to be known asthe Telecommunications Devel opment
Fund. Thisfund providesgrantsto small businesses to enhance
competition in the telecommunications industry, among other
things. The provision establishing the fund specifies the
composition of the board of directors, as well as its meetings
and functions. 47 U.S.C. sec. 614. However, with respect to
the provision of universal service, Congress provided no
authority to establish such entities.

9. U.S. Congress, Joint Committee on Reduction of
Nonessential Federal Expenditures, Report on Government
Corporations, Senate Doc. 227, 78th Cong., 2d Sess.
(Washington: U.S. Govt. Print. Off., 1944).

10. Id. at p. 27.

11. For a complete history of the Control Act, see, Managing
the Public's Business: Federal Government Corporations
prepared for the Senate Committee on Governmental Affairs by
the Congressional Research Service by Ronald C. Moe, S. Prt.
104-18 (April 1995).

12. Public Law 4, sec. 5, 59 Stat. 5 (1945).

13.1n 1982, Pub.L. 97-258 codified the 1945 Act's provisions.



See 31 U.S.C. sec. 9101-9110.

14. Primary auditing responsibilities were shifted in 1990
(Pub.L. 101-576) from GAO to the individual corporate
Inspectors General appointed under the Inspector General Act
of 1978.

15. The Federal Advisory Committee Act (FACA) was enacted
to control the establishment of advisory committees to the
federal government and to allow the public to monitor their
existence, activities and costs. FACA's legislative history,
relevant court cases, and General Services Administration
regulationssuggest that coverage islimited to those committees
that provide advice and are not operational in nature. See, H.R.
Rep. No. 92-1017, at 4 (1972); S. Rep. No. 92-1098, at 8
(1972); Judicial Watch, Inc. v. Clinton, 76 F.3d 1232 (D.C. Cir.
1996); and 41 C.F.R. sec. 101-6.10004(g).

16. A Memorandum of Understanding between the Department
of Treasury, the Commission, and NECA, dated April 1997,
provides the concepts and guidelines for reporting cash trans-
actions and accrual-based balances of the Universal Service
Fund to meet the fiscal needs of the U.S. Treasury. The
Congressional Budget Office and the Office of Management
and Budget have interpreted the language of the Tele-
communications Act of 1996 to mean that payments into the
Universal Service Fund should be counted as federal revenues
and payments from the fund asfederal outlays. Thisisbecause
the transfers of income between various classes of telephone
users would not occur but for the exercise of the sovereign
power of the federal government. Furthermore, portions of the
Universal Service Fund, most notably its Lifeline and Linkup
Programs, have aready been included in the federal budget.
"Federal Subsidies of Advanced Telecommunications for
Schools, Libraries, and Health Care Providers" prepared by the
Congressional Budget Office (January 1998).

APPENDIX
Universal Service

Higtoricdly, universal service has meant access to
basi c telephone service, sometimes called "plain old
telephone service" or "POTS." As evidence of the
importance of providing universd service, the Com-
mission points to section 1 of the Communications
Act of 1934, which provides that the purpose of the
Actisto:

"...make available, so far as possible, to all the
people of the United States... a rapid, efficient,
Nation-wide, and world-wide wire and radio com-
munication service with adequate facilities and
reasonablecharges...." 47 U.S.C. sec. 151. Universd
service has been achieved through a combination of
implicitand explicit subsidiesat thefederd and state

levels. Implicit subsidies are provided through
elevated interstate and intrastate access charges,
elevated prices for business services, average rates
over broad geographic areas, and elevated pricesfor
advanced services, such as Caller ID and call for-
warding.[1] In addition to implicit subsidies, the
Commission and some states also provide explicit
support mechanisms directed at increasing network
subscribership by reducing rates in high-cost areas
and at making basi c telephone services available for
low-cost consumers.[2] Section 254, as added by the
Telecommunications Act of 1996[3], for the first
time provided explicit statutory support for the
Commission's responsibility to assure universal
service. Universal serviceis defined as.

"... an evolving level of telecommunications
services that the Commission shdl establish
periodically..., taking into account advancesintele-
communications and information technologies and
services." 47 U.S.C. sec. 254(c)(1). The Joint Board
in recommending and the Commission in defining
the services that are to be supported by universal
support mechanisms are to consider the extent to
which such telecommunications services (a) are
essential to education, public health, or public safety;
(b) have, through the operation of market choices,
been subscribed to by a substantial majority of
residential customers; (c) are being deployed in
public telecommunications networks by telecom-
munications carriers; and (d) are consistent with the
public interest, convenience, and necessity. 47
U.S.C. sec. 254(c)(1). Under the Universd Service
Order, the Commission defined the "core" or
"designated” services that will be supported by
universal service support mechanisms as. sin-
gle-party service voice grade access to the public
switched network; Dua Tone Multifrequency sig-
naling or its functional equivalent; access to
emergency services, access to operator services,
access to interexchange service; access to directory
assistance; and toll limitation for qualifying low-
Income consumers.

In addition to the services included in the general
definition, section 254 authorizesthe Commission to
designate additional services for schools, libraries,
and health care providers for the purposes of
subsection 254(h). Subsection 254(h) has two man
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parts. Subsection 254(h)(1) providesthat any public
or nonprofit health care provider that serves rural
areas is entitled to receive upon a bonafide request
"telecommunications services which are necessary
for the provision of health care services' at rates
comparable to those charged in urban areas of the
same state. 47 U.S.C. sec. 254(h)(1)(A). Schools
and libraries, on the other hand, are entitled to
receive upon a bona fide request services " rates
less than the amounts charged for similar servicesto
other parties." 47 U.S.C. sec. 254(h)(1)(B).

Subsection 254(h)(2) directs the Commission to
establish competitively neutral rules to enhance, to
the extent technically feasible and economically
reasonable, accessto advanced telecommunications
and information servicesfor all public and nonprofit
elementary and secondary school classrooms, health
careproviders, andlibraries. Inaddition, therulesare
to define the circumstances under which a tele-
communications carrier may be required to connect
its network to qualified elementary and secondary
schools, libraries, and health care providers. 47
U.S.C. sec. 254(h)(2).

The legidative history of the provision sheds some
light on the intended scope of the programs. The
Conference Report provides that:

"For example, the Commission could determine
that telecommunications and information services
that constitute universal service for classrooms and
libraries shall include dedicated data links and the
ability to obtain access to educational materials,
research information, statistics, information on
Government services, reports devel oped by Federal,
State, and local governments, and information
services which can be carried over the Internet.” S.
Rep. No. 104-230, at 133 (1996); H.R. Rep. No.
104-458, at 133 (1996).

On May 8, 1997, the Commission released its
Universal Service Order that, among other things,
outlined a plan to implement subsection 254(h).
With respect to schools and libraries, the plan
provided discountsranging from 20 to 90 percent on
all commercially available telecommunications
services, Internet access, and internal connections.
The leve of discountswould be based on a school's
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or library's level of economic disadvantage and its
location in an urban or rural area. The Commission
concluded that there shoul d be established an annual
cap of $2.25billion onuniversal serviceexpenditures
for eligible schools and libraries.

With respect to public or nonprofit rural health care
providers, the Commission's Order provided that
these entities would be eligible to receive universa
service support not to exceed an annual cap of $400
million. A health care provider may obtain tele-
communications services at rates comparable to
those paid for similar services in the nearest urban
areawith morethan 50,000 residents, withinthe state
in which the rural health provider islocated. Rural
health care providers will receive support for both
distance-based charges and a toll-free connection to
an Internet service provider. Each health care
provider that lacks toll-free access to an Internet
service provider may dso receive the lesser of 30
hours of Internet access at local calling rates per
month or $180 per month in toll charge credits for
toll charges impaosed for connecting to the Internet.

Administration

Section 254 is silent on how the Commission isto
administer the universal serviceprograms, including
the programs noted above for schools and libraries
and for rural health care providers. In its March
1996 Notice of Proposed Rule-making and Order
Establishing the Federal-State Joint Board on
Universal Service, the Commission sought comment
on the best approach to administer the universal
service mechanisms fairly. The Commission noted
that the fund could be administered by a non-
governmenta entity or the funds could be collected
and disbursed through sate public utility com-
missions.[4] Consistent with the Joint Boards
recommendations that were released in November
1996,[5] and the record in the proceeding, the
Commission decided to create a Federal Advisory
Committee (Committee), pursuant to the Federal
Advisory Committee Act (FACA), 5U.S.C. App. 2,
sec. sec. 4(a) and 3(2)(c), whose sole responsibility
would be to recommend to the Commission through
a competitive process a neutral, third-party admin-
istrator to administer the universal service program.



The Commission also noted that because the needs of
educational institutions are complex and substan-
tialy different from the needs of other entities
eligible for universal support, it would require the
administrator, after receiving recommendationssub-
mitted by the Department of Education, to select a
subcontractor to manage exclusively the application
process for eligible schools and libraries. Addi-
tiondly, the Commission adopted the Joint Board's
recommendation that the National Exchange Carrier
Association, Inc. (NECA), be appointed the temp-
orary administrator, subject to changes in NECA's
governance that would make it more representative
of the telecommunications industry as awhole.

NECA was established in 1983, at the direction of
the Commission, asan association of loca exchange
carriers (LECs) to administer the interstate access
tariff and revenue distribution process.[6] Prior to
that time, AT& T had acted as atariff filing agent for
the entire industry and had aso performed most of
the administrative functions in connection with the
settlements pooling arrangement.[7] Since NECA's
creation, the Commission has assigned it the
responsibilities for administering the existing high-
cost and low income support mechanisms.

The Joint Board noted that NECA's current member-
ship of incumbent local exchange carriers, its board
of directorscomposed primarily of representativesof
incumbent local exchange carriers, and its advocacy
positions in several Commission proceedings may
appear to non-LEC carriers as evidence of NECA's
biastoward ILECs. Accordingly, the Board recom-
mended that prior to appointing NECA thetemporary
administrator, the Commission should permit NECA
to add significant, meaningful representation for
non-incumbent LEC carrier intereststo the NECA's
Board of Directors. The Joint Board also recom-
mended that NECA be eligible to compete in the
process for selecting a permanent administrator if
changes to NECA's membership and governance
rendered NECA aneutrd, third party.

The Commission conducted aseparate proceedingto
deal with the issue of NECA's governance. By a
letter dated October 18, 1996, NECA requested that
the Commission modify the size and composition of

NECA's Board of Director by adding six directors
from groups that would have a substantial stake in
the new universal service programs.[8] On January
10, 1997, the Commission issued a Notice of
Proposed Rulemaking and Notice of Inquiry ad-
dressing NECA's proposal and the Joint Board's
recommendation that NECA be allowed to alter its
governance structure. The NPRM tentatively
concluded that in order for NECA to be eligible to
serve as temporary administrator, NECA's Board
must become more representaive of the telecom-
munication industry as awhole.[9]

Also, on January 10, 1997, NECA requested that the
Commission consider a revised proposal based on
NECA's finding that it might not be possible to
develop a satisfactory governance proposal within
the context of a single administrative organization.
Under NECA's January proposal, NECA recom-
mended establishing a separate subsidiary to
administer the universal support programs. As
envisioned by NECA, thiswholly owned subsidiary,
designated as the Universal Service Administrative
Company, would have a representative board of
directors based on the Commission's recommen-
dation and would include some representation from
the current NECA Board.[10]

In June, subsequent to the Commission's Universal
Service Order, NECA filed a discussion paper with
the Commission that highlighted the advantages of
single over multiple subsidiary approach. NECA
proposed the creation of board committees that
would have specific program responsibilities,
including a committee for the high cost and low
income program, a committee for the schools and
libraries program, and a committee for the rural
health care program. As proposed by NECA, these
committees would have final decision-making
authority with respect to defined aspects of program
administration.[11]

On July 18, 1997, the Commission released its
NECA's Governance Order that created a three-
company structure for administration of new
universal service programs. Under this Order, the
Commission directed NECA to create an indepen-
dently functioning not-for-profit subsidiary to be
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designated the Universal Service Administrative
Company (USAC) that would temporarily administer
the universa service support program for high-cost
areasand low-income consumers, aswell asperform
billing and collection functions for al of the
universal service programs, including the programs
for schools and libraries and the rural health care
providers.[12] The Commission also reconsidered,
on its own motion, its decision in the Universal
Service Order that a subcontractor manage the
application process for schools and libraries.[13]
Instead, the Commission directed NECA to create
two unaffiliated, not-for-profit corporations to be
designated the Schools and Libraries Corporation
and Rural Health Care Corporation to administer
portions of the schools and libraries and rural hedth
careuniversal serviceprograms(collectively referred
to as the corporations).[14] The Commission also
reconsidered the scope of functions that will be
performed by the temporary administrator and the
permanent administrator, by concluding that the
corporations should continue to perform ther
designated functions even after the date onwhich the
permanent administrator is appointed.[15] The
Commission argued that the creation of the two
non-profit corporations wascritical to the successful
implementation of the schoolsand librariesand rural
health care support mechanisms. This was because
the programs were new and involved potentially
large number of participants and beneficiaries and
could require special expertise.

Establishment of the Corporations

Under the NECA Governance Order, the Com-
mission outlined the functions of the corporations
and designated the size and composition of their
respectiveboards. The Commissiondirected that the
Board of Directors of the Schools and Libraries
Corporation will consist of seven members,
including three school srepresentatives, onelibraries
representative, one service provider representative,
one independent director, and the CEO of the corp-
oration. Similarly, the Commission directed that the
Board of Directors of the Rural Hedlth Care
Corporation will consist of five members, including
two rural health care representatives, one service
provider representative, one independent director,
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and a CEO.

The Chairman of the Commission selects or
approvesall of the members of the board of directors
for theuniversal service corporations. The Chairman
of the Commission will select theindependent board
member for the Schools and Libraries Corporation.
In addition, under the Commission's Order, the three
directors on the USAC Board of Directors rep-
resenting schools and the one director representing
libraries will be appointed to the Schools and
LibrariesBoard of Directors. The USAC Board will
also select the service provider from its board of
directorsto serve on the Schoolsand LibrariesBoard
of Directors. The six board members of the Schools
and Libraries Corporation will submit a CEO cand-
idate to the Chairman for approvd. The CEO will
also sit on the board of directors.

A similar processwas mandated for the selection of
the board of directors of the Rural Health Care
Corporation. The Chairman of the Commission will
select, based on nominations, one of the two board
member to represent rural health care providers.
Additionally, the Chairman of the Commission will
select an independent board member. The USAC
Board of Directorsisto select from its membersthe
other director representing rural health careproviders
and a service provider. These four board member
will submit a CEO candidate to the Chairman of the
Commission for approval. The chosen CEO will
serve on the board of directors.

Not only does the Commission direct the USAC
Board to appoint certain of its board members to
serve on the independent corporations boards of
directorsbut these USAC Board membersare, inthe
first instance, also selected by the Chairman of the
Commission. Under the NECA Governance Order,
the Commission directed that USAC's Board will be
comprised of: three directors representing ILECS;
two directors representing long distance carriers
(IXCs), onedirector representing commercia mobile
radio service providers, which includes cellular,
Personal Communications Services, paging, and
Specialized Mobile Radio companies; one director
representing Competitive Loca Exchange Carriers;
one director representing cable operators, one



director representing information service providers;
three directors representing eligible schools; one
director representing digible libraries; one director
representing eligiblerural health care providers; one
director representing low-income consumers; one
director representing state telecommuni cationsregu-
lators; and one director representing state consumer
advocates.

Members of the industry or non-industry groups that
will be represented on the USAC Board submit
nominees selected by consensus to the Chairman of
the Commission. The Chairman will review the
nominations and select the members of the USAC
Board. If a group fails to reach consensus and
submits more than one nominee, the Chairman will
select the individud to represent the group. Sim-
ilarly, if no nomination is submitted, the Chairman
will select the individual from the appropriate in-
dustry or non-industry group.

Notes for the Appendix

1. FCC has defined "implicit subsidies' to mean that
asinglecompany isexpected to obtainrevenuesfrom
sources at levels above "costs' (i.e., above compet-
itive prices levels), and to price other services
allegedly below costs. Suchintra-company subsidies
aretypically regulated by states. Onthefederal level,
the primary implicit subsidies are the geographic
averaging of interstate long distance rates and
interstate access charges. In section 254(g) of the
Communications Act, as added by the Telecom-
munications Act of 1996, 47 U.S.C. sec. 254(qg),
Congress expressly directed that the geographic
averaging of interstate long distance rates continue.
See Federal-State Joint Board on Universal Service,
First Report and Order, CC Docket No. 96-45, FCC
97-157 (rel. May 8, 1996) (Universal Service Order).

2." Telephone Subscribership inthe United States," a
1998 report by the FCC's Common Carrier Bureau
that was based on Census Bureau figures for
November 1997 found that almost 94% of house-
holds have telephone services. However, the rates
vary based on income, age, household size, race,
geographic location, and other factors. See dso
Common Carrier Bureau, FCC, Preparaion for
Addressing Universal Service Issues. A Review of

Current Interstate Support Mechanisms (Feb. 23,
1996).

3. Pub. L. 104-104, 110 Stat. 56 (1996).

4. Federal-State Joint Board on Universal Service,
Notice of Proposed Rule-making and Order
Establishing a Joint Board, CC Docket No. 96-45,
FCC 96-93 (rel. Mar. 8, 1996) (Universal Service
NPRM).

5. Federal-State Joint Board on Universal Service,
Recommended Decision, CC Docket No. 96-45,
FCC 96J3 (rel. Nov. 8, 1996) (Recommended
Decision).

6. MTS and WATS Market Structure, Third Report
and Order, CC Docket No. 78-72, Phase I, FCC
82-579 (rel. February 28, 1983).

7. However, with the imminent breakup of AT&T,
theCommission believedthat AT& T could nolonger
perform this function in the post-divestiture envi-
ronment.

8. Letter from Bruce Badwin, NECA, to Reed
Hundt, Chairman, FCC, October 18, 1996.

9. Changesto the Board of Directors of the National
Exchange Carrier Association, Inc., Notice of Pro-
posed Rule-making and Notice of Inquiry, CC
Docket No. 97-21, FCC 97-2 (rel. Jan. 10, 1997),
errata, mimeo 71784, CC Docket No. 97-21 (rel. Jan.
15, 1997) (NECA NPRM and NOI).

10. Letter from Bruce Baldwin, NECA, to Reed
Hundt, Chairman, FCC, January 10, 1997.

11. Letter from Robert Haga to William F. Caton,
Acting Secretary, FCC, June 23, 1997, recording an
ex parte meeting between NECA personnel and
Commissioner Quello and Commission staff.

12. The Commission agreed that expanding NECA's
board would not assure neutrality. The Commission
noted the concern expressed by commenters that
NECA may be precluded from confining authority of
newly added non-ILEC directors to matters relating
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solely to the administration of universal service
support programs.  Alternatively, if non-ILEC
directors were alowed to participate in ILEC
matters, there might be an issue of the duty owed by
non-ILEC and non-carrier directors to NECA's
membership on LEC issues unrelated to universal
service.

13. The Commisson stated that the creation of
private corporations'... will provide for greater
accountability and more efficient administration of
the schools and libraries and rura health care
programs than would the approach adopted earlier
because a subcontractor, unlike the Corporéations,
would not be directly accountable to the Com-
mission.” (emphasis added).

14. The Commission stated that it was unpersuaded
by NECA'sargument that asingle structurewould be
more efficient, avoid duplication of functions, or
produce greater cost savings.

15. Changesto the Board of Directorsof the National
Exchange Carrier Association, Inc.,, and Fed-
eral-State Joint Board on Universal Service, Report
and Order and Second Order on Reconsderation, CC
Docket No. 97-21 and No. 96-45, FCC 97-253 (rel.
July 18, 1997)(NECA Governance Order).

The opinions expressed in articles are those of their
authors and not necessarily the opinions of The
Amateur Computerist newsletter. We welcome

submissions from a spectrum of viewpoints.
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